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®ntteb States* Court of Appeals! 


DISTRICT 07 COLUMBIA 


No. 8732 

National War Labor Board, et al., appellants 

v . 

Montgomery Ward & Co., Incorporated, appellee 


APPEAL PROM THE DISTRICT COURT OP THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 

i 

jurisdiction al statement 

This case is here on appeal from an order of the District 
Court of the United States for the District of Columbia entered 
on March 20, 1944, denying appellants' alternative motion to 
dismiss the complaint or for summary judgment. The order 
allowing a special appeal was entered on June 16,1944. Juris¬ 


diction to review the order of the District Court is conferred 
Section 101 of Title 17 of the District of Columbia Code. 


by 


statement op the case 


The appellee, Montgomery Ward .& Co., Incorporated, 
brought this action against the National War Labor Board and 
its individual members and Fred M. Vinson as Director of 
Economic Stabilization and individually to obtain a declaratory 
judgment that a directive order of the National War Labor 
Board, determining a labor dispute between Montgomery 
Ward and certain of its employees, is “illegal, void and of ho 
effect” for the reasons that it is “arbitrary and capricious"; 

(i) 
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that it “violates the War Labor Disputes Act;” and that it vio¬ 
lates various constitutional provisions. 

Montgomery Ward also seeks to enjoin the appellants “from 
taking any action of any kind whatsoever to compel or coerce, 
or which is intended to compel or coerce” Montgomery Ward 
to comply with the Board's directive order. It is alleged that 
the appellants contend that the order of the Board is legal and 
•valid, and it is generally alleged that they “threaten to enforce 
said order or to cause it to be enforced, or to coerce the company 
to accept said order against its will.” It is also alleged that the 
Board “has reported, or is about to report, and unless restrained 
by this Court will report,” the matter of plaintiffs noncotnpli- 
ance with the directive order to the appellant Director of Eco¬ 
nomic Stabilization; and that the Director, “under the terms of 
Executive Order No. 9370, is required to, is about to, and will, 
unless restrained by this Court, issue one or more of the direc¬ 
tives specified” in Executive Order 9370. It is further alleged 
that “the exact nature of the directives which the Economic 
Stabilization Director proposes to and will, if not restrained by 
this Court, issue under Executive Order No. 9370 is not known 
to the company.” 

• The appellants moved to dismiss the complaint or in the 
alternative for summary judgment of dismissal on the grounds 
that the Court has no jurisdiction ova* the subject matter of 
this action and that the complaint fails to state a claim upon 
which relief can be granted. In support of the motion the 
appellants submitted affidavits of Lloyd K. Garrison and Fred 
M. Vinson. Lloyd K. Garrison, formerly General Counsel and 
Executive Director and now Public Member of the National 
War Labor Board, specifically avers that the Board has neither 
threatened to take action nor taken action to enforce its order 
challenged in this proceeding; that the Board has no power 
to enforce such order; and that the Board has not referred the 
matter of Montgomery Ward’s noncompliance with its order 
either to the Director of Economic Stabilization or to the 
President. Judge Vinson, Director of Economic Stabilization, 
specifically avers that the Board has not reported the matter 
of Montgomery Ward’s noncompliance to him; that he has 
neither taken action nor threatened to take action to effectuate 
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compliance with the Board’s order; and that he is not advised 
as to what action, if any, he would take pursuant to his dis¬ 
cretion under Executive Order 9370 should the Board ever re¬ 
port the matter of Montgomery Ward’s noncompliance to him. 

Oral argument on the appellants’ alternative motion to (fis- 
miss the complaint or for summary judgment of dismissal was 
had on March 13 and 14, 1944. Mr. Justice Goldsborough, 
who heard the case, denied the motion from the bench. Fol¬ 
lowing the decision of this Court in Employers Group of Motor 
Freight Carriers, Inc., et al. v. National War Labor Board, 
et al., No. 8680, June 2, 1944, and the order of this Court in 
this case entered on June 2,1944, the appellants moved before 
Mr. Justice Goldsborough for a rehearing of their motion to 
dismiss or for summary judgment. Rehearing was had on 
June 15,1944. Mr. Justice Goldsborough reaffirmed his prior 
decision denying the appellants’ motion to dismiss or for sum¬ 
mary judgment. - 

STATUTE AND REGULATIONS INVOLVED 

Section 7 of Hie War Labor Disputes Act, Act of June 
1943 (57 Stat. 166) 50 U. S. C. (Supp. III). § 1507, and Hie 
relevant portions of Executive Order No. 9017, dated Jani 
12, 1942 (7 Fed. Reg. 237), and Executive Order No. 9370, 
dated August 16,1943 (8 Fed. Reg. 11463) are set forth in t|he 
Appendix to this brief. 

STATEMENT OF POINTS 

1. The lower court has no jurisdiction over the subject mat¬ 
ter of the action. 

2. Montgomery Ward fails to make out a claim against the 
appellants or any of them upon which relief can be granted. 

3. The lower court erred in denying the appellants’ motion 
to dismiss the complaint or for summary judgment. 

SUMMARY OF ARGUMENT 

Directive orders of the National War Labor Board are n 
subject to judicial review. An action challenging a War Labbr 
Board order does not become maintainable by virtue of Execu¬ 
tive Order 9370. 
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ARGUMENT 

I 

The action here challenges and seeks review of a directive 
order of the National War Labor Board determining a labor 
dispute between Montgomery Ward and certain of its em¬ 
ployees. Under the decision of this Court in Employers Group 
oj Motor Freight Carriers, Inc., et al. v. National War Labor 
Board, et al., No. 8680, June 2, 1944, the District Court was 1 
without jurisdiction to entertain such an action and should 
have dismissed the complaint. 

The Motor Freight Carriers case holds that directive orders 
of the National War Labor Board issued since the passage of 
the War Labor Disputes Act, as well as those issued prior 
thereto, are not subject to judicial review. “This,” the Court 
said, “is made clear both by the legislative history of this Act 
and by the decisions of the Supreme Court under the Trans¬ 
portation Act of 1920.” 

We see no reason to repeat here the detailed discussion of 
the legislative history of the Act and of the applicable decisions 
of the Supreme Court which is set forth at pages 4-7 of the 
Motor Freight Carriers opinion. It is asserted by the appellee 
that that discussion is dictum. We think it clearly an alter¬ 
native holding. But laboring of the point is fruitless; for, 
be it dictum or holding, the fact remains that such is the legis¬ 
lative history of the Act, and such are the decisions of the 
k Supreme Court. 

We do add, however, that the national need in wartime for 
quick voluntary settlement of labor disputes without the de¬ 
lays incident to judicial review was never more urgent than 
now. It was to meet this need that, as the Court recognized 
in the Motor Freight Carriers case, Congress made Board 
orders neither enforceable nor reviewable. Labor disputes will 
not be settled promptly and production maintained if Board 
orders are to become mere prerequisites to judicial determina¬ 
tions. 

n 

The action here does not become maintainable by virtue of 
Executive Order 9370. Executive Order 9370 is as irrelevant 


here as it was in the Motor Freight Carriers case. Here, as 
there, “the Board has not reported or threatened to report” 
Montgomery Ward’s “failure to comply with its order.” The 
complaint contains allegations that the Director of Economic 
Stabilization has threatened to or is about to enforce the 
Board’s order by issuing directives under Executive Order 
9370, although it is also stated that appellees are without 
knowledge as to what directives will be issued. In view of 
the fact which appears on the face of the complaint that Mont¬ 
gomery Ward’s noncompliance with the Board’s directive order 
has not even been reported to the Director of Economic Sta¬ 
bilization (par. 50 and prayer D of the complaint), those 
allegations are obviously mere general conclusions, insuffi cient 
to make out a case for equitable relief. See Cruickshank v. 
Bidwell, 176 U. S. 73; MUliken v. Stone, 16 F. (2d) 981 
(C. C. A. 2d), cert. den. 274 U. S. 748; Universal Rim Com¬ 
pany, Inc. v. General Motors Corporation , 31 F. (2d) £ 69 
(C. C. A. 6th). 

Judge Vinson’s affidavit specifically states that the mat ter 
has not been reported to him, and further that he is not ad¬ 
vised as to what action he would take, if any, were the Board 
to report Montgomery Ward’s noncompliance to him. Far 
from any threat of action, those are the plain, incontestable 
facts. 1 

1 In one of its prayers, Montgomery Ward seeks to enjoin the War Labor 
Board appellants from reporting Montgomery Ward’s noncompliance with 
the Board’s order to the President of the United States. As stated by tjhis 
Court in the Motor Freight Carriers case, “If it be true, as appellants 
suggest, that the President may ultimately take possession of their plants 
and facilities, that possibility is irrelevant not only because it is specula¬ 
tive but also because it is independent of the Board’s order. Neither the 
broad constitutional power nor the broad statutory power of the President 
to take and use property in furtherance of the war effort depends upon 
any action of the War Labor Board. Any action of the Board would be 
infonnatory and ‘at most, advisory.' ” In the circumstances, an injunction 
will not lie to restrain the Board from the mere referring of the Mont¬ 
gomery Ward matter to the President “A coart might as well be asked 
to prevent the Secretary of State or the Attorney General from giving 
alleged erroneous advice. The correctness of administrative advice can¬ 
not be reviewed by the courts. They have neither the necessary authority 
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Since the matter of appellee’s noncompliance has not even 
been referred to Judge Vinson, Executive Order 9370 is not 
pertinent here. See United States v. Los Angeles & Salt Lake 
Railroad Co., 273 U. S. 299. If the matter had been reported to 
Judge Vinson, the Court would have had to note, first, that his 
powers are discretionary, and second, that his powers are di¬ 
rected to furtherance of the effective prosecution of the war. 
Judge Vinson is not ordered by the President to issue such direc¬ 
tives as are necessary to obtain compliance, but is only author¬ 
ized to issue such directives “in furtherance of the effective 
prosecution of the war ... as he may deem necessary.” His 
powers are, thus, by the very terms of the Executive Order 9370 
independent of the validity or invalidity of Board orders, fi¬ 
nally, in the hypothetical event that the matter were referred 
to Judge Vinson, and the further hypothetical event that 
he were in his discretion to issue a directive, 2 that directive 
would either be unreviewable (Perkins v. Lukens Steel Co.+ 
310 U. S. 113); or review of the directive would involve at 
most only the question whether the powers to allocate scarce 
materials conferred upon the President and his delegees by 
the Second War Powers Act include the withholding of such 
scarce materials from companies not likely to make the best 
use of them because of production interruptions arising from 
existing labor disputes—a question that answers itself (L. P_ 

Stewart & Bro., Inc. v. Bowles, et ad., -U. S.-, May 22* 

1944). In no event, would review of the Board’s order be 
involved. 

nor the necessary qualifications for such work.” Motor Freight Carriers ■ 
casts. 

Hence, too, appellee’s belated attempt by way of an amendment to the 
complaint to introduce in this case a justiciable issue as to the President’s 
power of seizure fails. So far as it deals with this case at all, the amend¬ 
ment purports to allege a threat by appellants to seize, or cause seizure of, 
appellee’s properties. First, it should be noted that the amendment, being: 
unsworn, is incompetent to controvert the specific sworn statements of the 
appellants, which are not withdrawn, that they have not threatened to take 
action to enforce the Board’s order. Buie 56 (e) of the Federal Buies 
of Civil Procedure. But more fundamentally, the alleged “threat” to seize 
or cause seizure of plaintiff’s properties, even if sworn to, would, in view” 
of the Independence of the President’s powers of seizure, rest upon a con¬ 
clusion of law and an erroneous conclusion at that. 

*No directive has ever been issued under Executive Order 9S7(X. 
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In conclusion, as this Court stated in the Motor Freight Car¬ 
riers case, “no one threatens, and no one could maintain, either 
judicial or administrative proceedings against [appellee] up>n 
the authority of the Board's order." 

m 

Since the Motor Freight Carriers case is dispositive of tins 
case, it is believed unnecessary for the Court to consider 
whether or not this is a suit against the United States. Appel¬ 
lants, however, reserve this point, since they are of the opinion 
that this is in effect a suit against the United States to which 
the United States has not consented and that the action is also 
dismissable on that ground. Cf. Louisiana v. McAdoo, 234 
U. S. 627; Worcester County Trust Co. v. Riley, 302 U. S 
296; Wells v. Roper , 246 U. S. 335, 337; Appalachian 
Power Co. v. Smith, 67 F. (2d) 451 (C. C. A. 4th), cert. den. 
291U. S. 674. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the order of the District Court denying the appellants' alter¬ 
native motion to dismiss the complaint or for summary judg¬ 
ment should be reversed and the case remanded to the Dis¬ 
trict Court with directions to dismiss the complaint. 

Francis M. Shea, 

Assistant Attorney Generali 

Edward M. Curran, 

United States Attorney, 
Attorneys for Appellants\ 

Of Counsel: 

Joseph A. Fanelli, 

Special Assistant to the Attorney General. 

Robert Burstein, 

Attorney, Department of Justice. 




APPENDIX 

Section 7 op The War Labor Disputes Act 

FUNCTIONS AND DUTIES OF THE NATIONAL WAR LABOR BOARD 

Sec. 7 (a) The National War Labor Board (hereinafter in 
this section called the “Board”), established by Executive 
Order Number 9017, dated January 12,1942, in addition to all 
powers conferred on it by section 1 (a) of the Emergency Price 
Control Act of 1942, and by any Executive order or regulation 
issued under the provisions of the Act of October 2, 1942, 
entitled “An Act to amend the Emergency Price Control Act 
of 1942, to aid in preventing inflation, and for other purposes,” 
and by any other statute, shall have the following powers and 
duties: 

(1) Whenever the United States Conciliation Serv¬ 
ice (hereinafter called the “Conciliation Service”) 
certifies that a labor dispute exists which may lead to 
substantial interference with the war effort, and can¬ 
not be settled by collective bargaining or conciliation, 
to summon both parties to such dispute before it and 
conduct a public hearing on the merits of the dispute. 
If in the opinion of the Board a labor dispute has be¬ 
come so serious that it may lead to substantial inter¬ 
ference with the war effort, the Board may take such 
action on its own motion. At such hearing both parties 
shall be given full notice and opportunity to be heard, 
but the failure of either party to appear shall not de¬ 
prive the Board of jurisdiction to proceed to a hearing 
and order. 

(2) To decide the dispute, and provide by order the 
wages and hours and all other terms and conditions 
(customarily included in collective-bargaining agree¬ 
ments) governing the relations between the parties, 
which shall be in effect until further order of the Board. 

i ( 8 ) 
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In making any such decision the Board shall conform 
to the provisions of the Fair Labor Standards Act of 
1938, as amended; the National Labor Relations Act; 
the Emergency Price Control Act of 1942, as amended; 
and the Act of October 2, 1942, as amended, and all 
other applicable provisions of law; and where no other 
law is applicable the order of the Board shall provide 
for terms and conditions to govern relations between 
the parties which shall be fair and equitable to em¬ 
ployer and employee under all the circumstances of |lie 
case. 

(3) To require the attendance of witnesses and the 
production of such papers, documents, and records as 
may be material to its investigation of facts in any la bor 
dispute, and to issue subpenas requiring such attend¬ 
ance or production. 

(4) To apply to any Federal district court for an 
order requiring any person within its jurisdiction to 
obey a subpena issued by the Board; and jurisdiction 
is hereby conferred on any such court to issue such an 
order. 

(b) The Board, by its Chairman, shall have power to issue 
subpenas requiring the attendance and testimony of witnesses, 
and the production of any books, papers, records, or other 
•documents, material to any inquiry or hearing before the 
Board or any designated member or agent thereof. Such 
subpenas shall be enforceable in the same manner, and subject 
to the same penalties, as subpenas issued by the President 
under title III of the Second War Powers Act, approved March 
27,1942. 

(c) No member of the Board shall be permitted to partici¬ 
pate in any decision in which such member has a direct in ber- 
•est as an officer, employee, or representative of either part]’’ to 
the dispute. 

(d) Subsections (a) (1) and (2) shall not apply with re¬ 
spect to any plant, mine, or facility of which possession has 
been taken by the United States. 
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(e) The Board shall not have any powers under this section 
with respect to any matter within the purview of the Railway 
Labor Act, as amended. 

Pertinent Provisions of Executive Order No. 9017 

i 

executive order 

ESTABLISHMENT OF THE NATIONAL WAR LABOR BOARD 

Whereas by reason of the state of war declared to exist by 
joint resolutions of the Congress, approved December 8, 1941 
and December 11, 1941, respectively (Public Laws Nos. 328, 
331, 332, 77th Congress), the national interest demands that 
there shall be no interruption of any work which contributes 
to the effective prosecution of the war; and 

Whereas as a result of a conference of representatives of 
labor and industry which met at the call of the President on 
December 17,1941, it has been agreed that for the duration of 
the war there shall be no strikes or lockouts, and that all labor 
disputes shall be settled by peaceful means, and that a 
National War Labor Board be established for the peaceful 
adjustment of such disputes: 

Now, therefore, by virtue of the authority vested in me 
by the Constitution and the statutes of the United States, it 
is hereby ordered: 

1. There is hereby created in the Office for Emergency Man¬ 
agement a National War Labor Board, hereinafter referred 
to as the Board. The Board shall be composed of twelve 
special commissioners to be appointed by the President. Four 
of the members shall be representative of the public; four 
shall be representative of employees; a:*d four shall be repre¬ 
sentative of employers. The President shall designate the 
Chairman and Vice-Chairman of the Board from the members 
representing the public. The President shall appoint four 
alternate members representative of employees and four rep- 
resentatve of employers, to serve as Board members in the 
absence of regular members representative of their respective 
groups. Six members or alternate members of the Board, in¬ 
cluding not less than two members from each of the groups 
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represented on the Board, shall constitute a quorum. A 
Vacancy in the Board shall not impair the right of the remain¬ 
ing members to exercise all the powers of the Board. 

2. This Order does not apply to labor disputes for which pro¬ 
cedures for adjustment or settlement are otherwise provided 
until those procedures have been exhausted. 

3. The procedures for adjusting and settling labor disputes 
which might interrupt work which contributes to the effective 
prosecution of the war shall be as follows: (a) The parties shall 
first resort to direct negotiations or to the procedures provided 
in a collective bargaining agreement, (b) If not settled in this 
manner, the Commissioners of Conciliation of the Department 
of Labor shall be notified if they have not already intervened 
in the dispute, (c) If not promptly settled by conciliation, 
the Secretary of Labor shall certify the dispute to the Board, 
provided, however, that the Board in its discretion after con¬ 
sultation with the Secretary may take jurisdiction of the dis¬ 
pute on its own motion. After it takes jurisdiction, the Board 
shall finally determine the dispute, and for this purpose may use 
mediation, voluntary arbitration, or arbitration under the rules 
established by the Board. 

Executive Order 9370 authorizing the economic stabiliza¬ 
tion DIRECTOR TO TAKE CERTAIN ACTION IN CONNECTION WITH 
THE ENFORCEMENT OF DIRECTIVES OF THE NATIONAL WAR 
LABOR BOARD 

By virtue of the authority vested in me by the Constitution 
and the statutes of the United States, it is hereby ordered: 

In order to effectuate compliance with directive orders of 
the National War Labor Board in cases in which the Board 
reports to the Director of Economic Stabilization that its orders 
have not been complied with, the Director is authorized and 
directed, in furtherance of the effective prosecution of the war, 
to issue such directives as he may deem necessary. 

(a) To other departments or agencies of the Govemmbnt 
directing the taking of appropriate action relating to withhold¬ 
ing or withdrawing from a non-complying employer any pri¬ 
orities, benefits or privileges extended, or contracts entered into, 
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by executive action of the Government, until the National War 
Labor Board has reported that compliance has been effectuated; 

(b) To any government agency operating a plant, mine or 
facility, possession of which has been taken by the President 
under Section 3 of the War Labor Disputes Act, directing such 
agency to apply to the National War Labor Board, under Sec¬ 
tion 5 of the said Act, for an order withholding or withdrawing: 
from a noncomplying labor union any benefits, privileges or 
rights accruing to it under the terms or conditions of employ¬ 
ment in effect (whether by agreement between the parties or 
by order of the National War Labor Board, or both) when 
possession was taken, until such time as the noncomplying labor 
union has demonstrated to the satisfaction of the National War 
Labor Board its willingness and capacity to comply; but, when 
the check-off is denied, dues received from the check-off shall 
be held in escrow for the benefit of the union to be delivered 
to it upon compliance by it; 

(c) To the War Manpower Commission, in the case of non¬ 
complying individuals, directing the entry of appropriate orders 
relating to the modifications or cancellation of draft deferments 
or employment privileges, or both. 
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United States Court of Appeals for the 
District of Colombia 


No. 


NATIONAL WAR LABOR BOARD, et al.. 

Appellants 
vs. 

MONTGOMERY WARD & CO., INCORPORATED, 

Appelle'e 


APPEAL. FROM THE DISTRICT COURT OF THE UNITED STATES FQ 

THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 


The National War Labor Board (the members of which 
are Appellants) issued an order against Appellee on August 
20, 1943 (Exhibit G attached to the complaint) directing 
to enter into a union contract containing: 

1. a clause providing in effect that Appellee dis¬ 
charge union members who fail to remain members i^i 
good standing; 

2. a clause requiring Appellee to deduct union duds 
from wages and remit s uch d ues to the union; 

3. a clause imposing Wtk departmental seniority; 

4. a clause providing for compulsory submission o|f 
all unsettled grievances to a third party arbitrator. 


2 


This order purported to be issued “by virtue of and pur¬ 
suant to the powers vested in it by * * * the War Labor 
Disputes Act of June 25, 1943.’’ 

The Appellee’s complaint, filed October 5, 1943, alleged 
(par. 41) that the order was not in conformity with that Act 
because, among other reasons: 

1. The Board had no jurisdiction because the dispute 
was not one which might lead to substantial interfer¬ 
ence with the war effort; 

2. The Board did not give the Appellee a hearing 
such as the Act and the Fifth Amendment require; 

i 3. The Board’s order would require the Appellee to 
violate the National Labor Relations Act and various 
state laws. 

The complaint set forth the reasons why compliance with 
tlpe Board’s order would cause irreparable injury, and al¬ 
leged (par. 42) that the Appellants threaten to enforce the 
order, or cause it to be enforced, or to coerce the Appellee 
to comply with it against its will. 

iMore specifically, the complaint alleged (par. 50) that 
the Board “has reported, or is about to report, and, unless 
restrained by this Court, will report” Appellee’s non-com¬ 
pliance to Appellant Vinson. 

The complaint also asserted (par. 50) that Appellant 
Vinson “is required to, is about to, and will, unless re¬ 
strained”, issue directives against Appellee under Execu¬ 
tive Order 9370 for the purpose of compelling Appellee to 
comply with the Board’s order. The complaint then ex¬ 
plained the irreparable injury which such a directive would 
cause (par.’s 51-56). 

The supplemental complaint (par. 3) alleged that the 
Appellants recommended and caused the seizure by force on 
April 27, 1944 of the Appellee’^ property and business in 
Chicago, Illinois “for the purpose of enforcing an order of 
the War Labor Board”, and alleged, furthermore (par. 4), 
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that the Appellants acted in concert to cause this seizure. 
The supplemental complaint then alleged (par. 5) that the 
Appellants “now threaten, and will cause, unless prevented 
by this Court, the forcible seizure” of Appellee’s proper ty, 
“for the purpose of forcing plaintiff to comply” with the 
challenged order. 

The Appellee asked that the Appellants be enjoined 
“from taking any action of any kind whatsoever to combel 
or coerce” the Appellee into complying with the Board’s 
order, and that its rights be declared by the court. 

The last two paragraphs of the Appellant’s Statement 
sufficiently describe the proceedings lejading to this appeal. 


STATUTES AND REGULATIONS INVOLVED. 


Appellants have set forth Section 7 of the War Lab^r 
Disputes Act and Executive Order 9370 in the Appendix 
their Brief. 

Section 3 of the War Labor Disputes Act, also involve#, 
is set forth in the Appendix to this Brief. 
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SUMMARY OF ARGUMENT. 


Appellee does not, in the usual sense of the phrase, 

“seek review” of the War Labor Board’s order. Appellee 
concedes that there is no express statutory procedure for 
a review of Board orders, such as is provided for review of 
orders of the Interstate Commerce Commission, the Fed¬ 
eral Trade Commission, or the National Labor Relations 
Board. 

Appellee’s suit is based upon the alleged threat of 
judicial or administrative action to enforce the Board’s 
order. 

If the Board’s proper order is under th e law enforcible ^ 
by judicial proceedings, then an injunction^ sought against^**/^, 
the taking of such action because the order was illegally 
issued. 

If the Board’s proper order is enforcible by administra¬ 
tive proceedings, then an injunction is sought against such 
threatened administrative action because the order violates 
the law. 

1 If the law does not provide any means whatsoever of en¬ 
forcing the Board’s order, then an injunction is sought 
against threatened administrative action to enforce it, 
which action must necessarily be illegal since not author¬ 
ized by the law. 

These three reasons are each sufficient in itself to support 
the order of the court below. 

Appellee first contends that the orders of the Board were 
expressly intended by Congress to “govern” the future 
legal relations of the parties, and hence to be legally bind¬ 
ing rather than merely advisory. The absence of statutory 
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penalties or special statutory procedures for enforceme 
is no more controlling here than in the case of any other 
statute declaring or establishing legal rights, but which 
leaves their enforcement to the normal remedies which the 
courts traditionally provide. The decisions of the Supreme 
Court afford ample precedent. 

Appellee points out, in this connection, that the adminis¬ 
trative interpretation given to the Act by the Board is ojp 
posed to the Board’s contention before this Court. 

Appellee also calls attention to the fact that the 


ot 


r- 


legislative history of the War Labor Disputes Act is h 
relevant because the command of Section 7 that Board o 
ders shall “govern” the relations of the parties is unam¬ 
biguous. But even if the legislative history were pertinent, 
it fails to show that the legislature either intended to ma xe 
Board orders merely advisory or to deprive the courts of 
all power to restrain the Board when acting in a manner 
prohibited by the Act. Since the Board, prior to the pas¬ 
sage of the Act, had consistently claimed that its orders 
were binding, and Congress was professedly seeking to giVe 
Board actions “the solid rock of law” (Cong. Rec. 89:5831), 
it is absurd to suppose that Congress intended to give Boa:'d 
orders a less binding effect under the statute than the 
Board had claimed for them before the statute was passed. 

If the Appellee is right in believing that Board orders 
are, under the Act, legally binding on the parties, then the 
challenged order, assuming the truth of Appellee’s charges, 
is both a consummated invasion of Appelle e’s rights and 
threat of future invasion through action. * 

Even if Board orders do not form the basis of any 
possible judicial action, they still are not merely “ad- 


visory” if they form the basis for fadministrative action 
against the Appellee. 

Executive Order 9370 professes on its face, and is shoWn 
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by the collateral evidence of a letter from the President to 
Appellant Davis, to be an attempt to create an adminis¬ 
trative system of penalties “to effectuate compliance with 
Board orders’’. It is a continuing threat of administrative 
action against anyone not complying with Board orders. 

If the Board acted in defiance of the statute in issuing 
its order or if the action commanded by the Board’s order 
is illegal, then of necessity administrative action under 
Order 9370 to enforce the order is illegal and subject to 
restraint. 

If a Board order is merely “advice”, then the assump¬ 
tion by the executive branch of the government of the power 
to impose penalties for non-compliance with such “advice” 
is an unconstitutional usurpation of a legislative function. 
Administrative action affecting legal rights, when based 
upon the acceptance or rejection of “advice” not review- 
able in the courts, is by very definition arbitrary and 
capricious, and a violation of due process of law. 

Finally, what has been said about Executive Order 9370 
applies with even greater force to the threatened seizure 
of Appellee’s property. 

The complaint, for any one of these several independent 
reasons, sets forth a case coming within the traditional 
jurisdiction of courts of equity. 
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ARGUMENT. 


While Appellant’s Statement of Points includes the 
charge that the complaint “ fails to make out a clain|i,” 
Appellant’s argument is confined to the points that orders 
of the National War Labor Board “are not subject to 
judicial review,” that Executive Order 9370 does not make 
the issue justiciable, and that the suit is one against the 
United States. 

The court below stated : 

“Mr. Shea, the bill of complaint states facts which, 
if true, would indicate an arbitrary and capricious 
attitude.” 
and: 

“The bill of complaint sets forth a state of facts 
which goes way beyond the directive legislation.” 

As Appellee reads the argument of Appellants, the truth 
of these allegations, and their sufficiency, is not now in 
issue before this Court. The argument which follows, there¬ 
fore, assumes that, for purposes of this appeal, the fact 
that the War Labor Board violated the statutory com¬ 
mands is taken for granted. 

I. Whenever Any Officer of the Government Proceeds, in 
Violation of His Statutory Duty or of the Constitution, 
or in Excess of the Powers Conferred on Him by Law, to 
Act So as to Cause Irreparable Loss to Anyone, a Court 
of Equity May Intervene on the Suit of the Latter. 

In Stark v. Wickard, 321 U. S.. 64 S. Ct. (adv. 

j 

sheets) 559, 88 L. ed. (adv. sheets) 510, the Supreme Court 
referred to the “familiar principle that executive officers 
may be restrained from threatened wrongs in the ordinary 
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courts in the absence of some exclusive alternative 
remedy”. 

In Employers Group of Motor Freight Carriers, Inc., 
et al. v. National War Labor Board, et al., United States 
Circuit Court of Appeals, Dist. of Columbia, No. 8680, de¬ 
cided June 2, 1944 (which will be hereafter referred to as 
the Motor Freight Carriers case) this Court listed two 
groups into which 

“ suits, not specially authorized by statute, to annul 
or enjoin alleged illegal administrative action may be 
classified”, 
describing them as: 

“Either (1) the administrative action was directly 
injurious to legally protected interests of the plaintiff 
or (2) it furnished a basis for probable judicial pro¬ 
ceedings against the plaintiff.” 

This court added: 

i “Judicial review of the administrative action cannot 
be confined by a formula and existing categories may 
be extended if need arises.” 

i The test is an actual or threatened invasion of legal 
rights. But when legal rights exist and are threatened, 
the propriety of judicial intervention is clear: 

“When Congress passes an Act empowering ad¬ 
ministrative agencies to carry on governmental ac¬ 
tivities, the power of those agencies is circumscribed 
by the authority granted. This permits the courts to 
participate in law enforcement entrusted to adminis¬ 
trative bodies only to the extent necessary to pro¬ 
tect justiciable individual rights against administra¬ 
tive action fairly beyond the granted powers. The 

j responsibility of determining the limits of statutory 
grants of authority in such instances is a judicial func¬ 
tion entrusted to the courts by Congress by the stat¬ 
utes establishing courts and marking their jurisdic¬ 
tion.” 

Stark v. Wickard, 321 U. S. 

p. 571. 


, 64 S. Ct. 559 at 



» 
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The legal rights for which Appellee seeks judicial pro¬ 
tection are: 

1. Its rights in those legal relations between Appel¬ 
lee and its employees which existed before the Board’s 
order and which the Board’s order commanded Ap¬ 
pellee to change; 

2. Its legal right to dispose of its merchandise in 
any manner not prohibited by law, and to acquire other 
merchandise for sale; 

3. Its legal right to conduct its business in any 
manner not prohibited by law; and 

4. Its constitutional right to be secure from unrea¬ 
sonable searches and seizures, and not to be deprived 
of its property without due process of law. 

Appellee’s complaint is not subject to dismissal if it 
alleges an actual or threatened invasion of any of tl^ese 
rights in any of the following ways: 

1. If the War Labor Board was empowered by stat¬ 
ute to issue orders binding on the Appellee, the Appel¬ 
lee’s legal rights have been already invaded. 

2. If the orders of the War Labor Board are en- 
forcible against the Appellee by judicial proceedings 
of any character, the threat of such proceedings is a 
threatened invasion of Appellee’s legal rights. 

3. If the orders of the War Labor Board provide a 
basis upon which administrative action damaging to 
the Appellee’s business or property may be legally 
taken against the Appellee, the threat of such action is 
a threatened invasion of Appellee’s legal rights. 

4. A fortiori , if no administrative action may prop¬ 
erly be taken against the Appellee because of non- 
compliance with the Board’s order, the threat to tike 
such action damaging to the Appellee’s business or 
property is a threatened invasion of Appellee’s legal 
rights. 

Appellee contends that the issues raised by its complaint 
fall in one or the other of these four categories, no master 
what construction this Court may give to the War Labor 
Disputes Act. 
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II. Congress Intended, in Enacting Section 7 of the War 
Labor Disputes Act, to Empower the War Labor Board 
to Issue Binding Orders Fixing the Terms and Conditions 
Which Should in the Future “Govern” the Relations of 
the Parties Before the Board, and Hence Such Orders 
May Be Enjoined When the Provisions of the Act Have 
Been Disregarded. 

This proposition is opposed to the language of this Court 
in the Motor Freight Carriers case. This Court said of 
any order of the Board issued before the passage of the 
War Labor Disputes Act: 

“Any action of the Board would be informatory and 
‘at most, advisory’.” 

and implied that this would be true also of orders issued 
subsequent to the enactment of that Act: 

! “* # * The quoted language of the Act [from 

Section 7] would not have made the order enforceable 
or reviewable. This is made clear both by the legis¬ 
lative history of this Act and by decisions of the Su¬ 
preme Court under the Transportation Act of 1920.” 

Appellee submits that this language of the Motor Freight 
Carriers case should not govern the final decision of this 
Court upon the issue raised in the present suit for the fol¬ 
lowing reasons: 

1. The passage was admittedly obiter dicta , as this 
Court itself pointed out: 

“The grant to the Board, in the War Labor 
Disputes Act, of authority to ‘decide’ disputes 
and ‘provide by order the wages and hours which 
shall be in effect * * * ’ is not directly relevant 
here since the Board’s order was issued in April, 
1943, and the War Labor Disputes Act was not 
passed until the following June. There is nothing 
to suggest that this Act should be given retro¬ 
active effect.” (Italics added.) 
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2. The legislative history of the War Labor Dis¬ 
putes Act is only relevant if the wording of the Act 
is ambiguous. The language of the Act is not am¬ 
biguous, and is directly comparable to language which 
has been held to create the right to issue binding and 
enforceable orders. 

3. Even if relevant, the legislative history does 
not indicate an intention to give the Board only jp 
advisory function. 

4. Apparently the Court was not advised of the ad¬ 
ministrative construction given its powers by the War 
Labor Board both before and after the passage of the 
War Labor Disputes Act. 

5. The “decisions of the Supreme Court under the 
Transportation Act of 1920’ * to which this Court re¬ 
ferred are not as pertinent as later Supreme Court 
decisions relating to the more nearly comparable Rail¬ 
way Labor Act. These later cases were not cited by 
the Court nor called to the attention of the Court in 
cmy of the briefs filed with it. 

The fact is that the issue raised by the present case, not 
being before the Court, was not fully argued to it. 

Appellee has no quarrel with the result reached in the 
Motor Freight Carriers case, nor with the decision of this 
Court on any of the issues actually presented by that case. 
The Board order there challenged was issued when the 
Board was adjudicating disputes only by virtue of an 

Executive Order which was without statutory ^uthorit^: 

< 1 . 


Baltimore Transit Co. v. Flynn, (D. C., MpHs), 50 
Fed. Supp. 382 at p. 387. The situation changed conji- 
pletely with the passage of the War Labor Disputes Act. 
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A. The wording of Section 7 evidences a clear intent that 

! the Board’s orders should be binding upon the parties to 

a labor dispute adjudicated by the Board. 

i The powers given to the Board are described in terms 
customarily used in describing the powers given a judicial 
or quasi-judicial agency. 

The disputants appearing before the Board are described 
throughout the section as “parties”. 

i The Board must “conduct a public hearing”, of which 
the parties must be given “full notice and opportunity to 
be heard”. 

The Board not only must “decide the dispute”, but it 
must “provide by order” the “terms and conditions • • • 
governing the relations between the parties”. 

Tbe Board’s order must be based, not on any predeter¬ 
mined policy, but upon the facts of the immediate contro¬ 
versy. As Section 7 expresses it, the Board’s order must 
be “fair and equitable”, not in any general sense, but 
“under all the circumstances of the case”. 

Obviously, this means that the Board’s order must be 
based upon the “testimony” and other evidence “material 
to * * * [the] inquiry or hearing” to which the section 
later refers. For the purpose of obtaining this testimony, 
the Board is empowered “to require the attendance of 
witnesses” and “the production of • • • papers, docu¬ 
ments, an§ records”, and to subpoena “the attendance and 
testimony of witnesses and the production of any books, 
papers, records, or other documents”. 

To believe that Congress would have established such a 
Board and given it powers so clearly those of a quasi¬ 
judicial agency, while intending that Board orders be 
merely advisory, passes all reasonable belief: 

“The language of the provision points to definitive 
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action. The Commission is to ‘determine*. The Com¬ 
mission must determine ‘after hearing*. • • • The 
requirement of a ‘hearing’ has obvious reference ‘to 
the tradition of judicial proceedings in which evidence 
is received and weighed by the trier of the facts’. ■ * * 
We cannot think that a determination so prescribed and 
safeguarded was intended to have no legal effect. On 
the contrary, in view of the nature and purpose of the 
proceeding, we must regard the determination as bind¬ 
ing on both the carrier and the Mediation Board.” 

Shields v. Utah Cent. R. Co., (1938) 305 U. S. 177 
at p. 182, 59 S. Ct. 160 at p. 163. 


Whatever doubt might otherwise remain is dispelleq by 
* the requirement that the “terms and conditions” prescribed 
by the order “shall be in effect until further order of the 
Board” (italics added). Advice has no “effect”; only a 


binding order is effective. 


Furthermore, the “terms and conditions” provided by 
the order are “to govern relations between the parties” 
(italics added). The transitive verb “to govern” means: 

“1. To direct and control the actions or conduct of, 
either by established laws or by arbitrary will. 

2. Hence, to control or direct the action, conduct, 
operation of; to regulate; influence; restrain; admi nis- 
ter. 

3. # * Obs. 

4. To be a rule, precedent, law, or deciding prin¬ 
ciple for; to apply to in a determining or deciding 
way.” 

Webster’s New International Dictionary, Un¬ 
abridged, Second Edition, 1940. 

The Congress could not have chosen more apt or unam¬ 
biguous language to make the orders of the Board binding 
upon the parties to a Board order. 
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B. The decisions of the United States Supreme Court 
under the Railway Labor Act, which are later than those 
under the Transportation Act of 1920 and more directly 
pertinent to the present case, show that the absence of 
specific provision for court enforcement or court review 
does not mean that Board orders are merely “advisory”. 

The dictum in the Motor Freight Carriers opinion re¬ 
gards two decisions under the Transportation Act of 1920 
as controlling: Pennsylvania Railroad Company v. United 
States Railroad Labor Board, 261 U. S. 72, 84, and Penn¬ 
sylvania Railroad System and Allied Lines Federation No. 
90 v. Pennsylvania Railroad Company, 267 U. S. 203, 215, 
226. 

The statute which they interpret was in no way parallel 
to Section 7 of the War Labor Disputes Act. The Act of 
1920, described and analyzed in the two cases just cited, 
provided for a Railroad Labor Board which should hold 
‘ 4 hearings” upon disputes, and make “decisions” which 
should “establish” standards of working conditions which 
were ‘‘just and reasonable” in the opinion of the Board. 
The Act: 

1. nowhere provided for the issuance of an 4 ‘order”; 

2. nowhere provided for the taking of testimony or 
for the subpoenaing of witnesses or documents; 

3. nowhere stated that the terms of any decision 
should “govern” the relations of the parties to the 
dispute. 

To the contrary, the Act specifically provided that Board 
decisions should be merely “communicated to the parties 
to the dispute, the President * * • and the Commission, 
and shall be given further publicity in such manner as the 
Labor Board may determine”. (Italics added.) The 
notification to the parties was thus intended not to be 
mandatory but merely a form of “publicity”. In case a 
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decision was * 1 violated’’ by any party, the Board was 
authorized to “determine whether in its opinion such Vio¬ 
lation has occurred and make public its decision in such 
manner as it may determine” (261 U. S. at p. 78). 

Because of the obvious statutory intent to rely upon 
publicity alone to implement the decisions of the Board, 
the Supreme Court held that the sole function .outlie Board 
was “to give expression to its view of the moral obliga¬ 
tion of each side as members of society to agree upon a 
basis of cooperation in running the railroad in the public 
interest” (261 U. S. at p. 84). 

Hence the court refused in the first of the two cited cases 
“to pass upon the correctness of the conclusion of the 
Labor Board if it keeps within the jurisdiction thus as¬ 
signed to it by the statute” (261 U. S. at p. 85) and in the 
second case “to enforce by mandatory injunction a com¬ 
pliance with a decision of the board, not based on the legal 
rights of the parties, but on its judgment as to what legal 
rights the disputants should surrender or abate in the 
public interest” (267 U. S. at p. 216). 

These decisions were based, not on any Congressional 
history or extrinsic evidence, but upon an interpretation 
of the language of the Act itself. This was pointed out 
in a later decision of the Supreme Court which spoke of the 

“policy of the Transportation Act of encouraging 
voluntary adjustment of labor disputes, made by the 
provisions of the act which clearly contemplated the 
moral force of public opinion as affording its ultimate 
sanction. * * *” 

Virginian, Ry. Co. v. System Federation No. 40 , 
300 U. S. 515 at p. 545. 

The Labor Board provisions of the Transportation Act 
of 1920 were repealed by the enactment of the Railway 
Labor Act of 1926 (45-IT.'S'.'’C. A., Secs. 151-163). Some 
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sections of this Act expressly provided for judicial enforce¬ 
ment; some did not. One of the latter provided simply: 

.“for thirty days after the board has made its report 
' to the President, no change, except by agreement, shall 
i be made by the parties to the controversy in the con¬ 
ditions out of which the dispute arose.” 

Although no penalties nor any method for court enforce¬ 
ment was provided, the Supreme Court held that: 

“This prohibition * * • manifestly imports a 

legal obligation.” 

Texas and N. 0. R. Co. v. Brotherhood, 281 U. S. 

548, at p. 565. 

The Supreme Court further held that another provision: 
“Representatives • • * shall be designated by the 

respective parties • * • without interference, influence, 
or coercion” also created legal rights enforceable by in¬ 
junction, saying: 

“If Congress intended that the prohibition, as thus 
construed, should be enforced, the courts would en¬ 
counter no difficulty in fulfilling its purpose, as the 
present suit demonstrates. • • • The definite pro¬ 
hibition which Congress inserted in the act cannot 
i therefore be overriden in the view that Congress in- 
i tended it to be ignored. As the prohibition was appro¬ 
priate to the aim of Congress, and is capable of enforce¬ 
ment, the conclusion must be that enforcement was con- 
I templated. The absence of penalty is not controlling. 
The creation of a legal right by language suitable to 
that end does not require for its effectiveness the 
imposition of statutory penalties.” 

281 U. S. at pp. 568-569. 

Still another provision of the Railway Labor Act of 1926 
was held enforceable by injunction despite the absence of 
penalties or expressed methods of enforcement in Virginian 
Ry. Co. v. System Federation No. 40, 300 U. S. 515, where 
the Supreme Court, pointed out that the 
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decisions under the 1920 Act were based solely on the 
clearly expressed intent not to make the decision binding. 

Neither of these two decisions wider the Railway Labor 
Act were called to the attention of this Court in the briefs 
filed in the Motor Freight Carriers case. They are clearly 
far more applicable to the situation presented by the War 
Labor Disputes Act than the two earlier Pennsylvania 
Railroad decisions. 

But even the decisions under the Transportation Act of 
1920 hold that actions clearly outside the statute may be 
enjoined. In Pennsylvania R. Co. v. U. S. Railroad Labor 
Board , 261 U. S. 72, the court passed upon and determined, 
first, whether the Labor Board proceedings had been insti¬ 
tuted by a proper party (261 U. S. at pp. 81-82), and, 
second, that the Board had jurisdiction over the type of 
dispute involved (261 U. S. at pp. 82-83). Consequently, 
in Pennsylvania R. System Federation No. 90 v. Pennsyl¬ 
vania Railroad Co. 7 267 U. S. 203, the Supreme Court 
expressly held that: 

“Where the Labor Board exceeds its jurisdiction 
and violates the provisions describing its functions, it 
may be subject to restraint at the complaint of *iny 
properly interested party.” 

267 U. S. at pp. 215-216. 

All that the Supreme Court refused to do was to subject 
the substance of the Board’s order, as distinct from its 
procedure, to judicial scrutiny. 

The conclusions which necessarily must be drawn from 
these decisions are these: 

1. The statute creating the original Railroad Labor 
Board obviously was intended to make the “decisions” 
of that Board merely appeals to public opinion. The 
statute creating the War Labor Board, with equal 
obviousness, intended that its “orders” should “gov¬ 
ern” the parties and hence be binding upon them. 
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2. The absence of penalties, or of statutory pro¬ 
cedures for court enforcement or review, in no way 
suggests that War Labor Board orders are not en¬ 
forceable in the court and by the same reasoning 
enjoinable if illegal. 

3. Finally, even if the War Labor Board has no 
' greater powers than the original Railway Labor Board, 

the Board may be enjoined when it “exceeds its juris¬ 
diction’’ or “violates the provisions describing its 
functions”. The complaint in the present case charges 
both a lack of jurisdiction and a violation of the statu¬ 
tory command to act only after a “hearing”. 

C. 1 The War Labor Board, both before and after the pas¬ 
sage of the War Labor Disputes Act, has construed its 
orders as legally binding upon the parties before it. 

If any aid to interpretation outside the language of the 
Act were necessary, the Board’s own administrative inter¬ 
pretation should be conclusive: 

“True it also is that administrative practice, con¬ 
sistent and generally unchallenged, will not be over¬ 
turned except for very cogent reasons if the scope of 
the command is indefinite and doubtful. The practice 
has peculiar weight when it involves a contemporane¬ 
ous construction of a statute by the men charged with 
the responsibility of setting its machinery in motion; 
of making the parts work efficiently and smoothly when 
they are yet untried and new.” 

Norwegian Nitrogen Products Co. v. U. S., 288 
U. S. 294 at p. 315. 

This should be just as true when the administrative agency 
itself seeks to deny its own interpretation as when that 
interpretation is challenged by another. 

Before the War Labor Disputes Act was passed, the 
Board had consistently construed its orders as fixing legal 
rights and as mandatory upon the parties. 
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In Bethlehem Steel Corp., et al., (July 16,1942) 10 Labor 
pelations Reporter 675,1 War Labor Reports 325 (“Little 
Steel” decision) the Board’s opinion asserted that the 
President had “entrusted” as a “duty” to the War Labor 
Board “what amounts to compulsory arbitration for the 
settlement of any labor dispute”, and that any provision 
of the Board’s order “is not being adopted voluntarily by 
the parties, but, in fact, is being imposed upon them by the 
order of the War Labor Board” (1 War Labor Reports, at 
pp. 351, 356, italics added). 

In Central States Employers 7 Negotiating Committee, 
(March 25, 1942) 1 War Labor Reports 77, the Board held 
that the parties need not fear that their acceptance of a 
Board order would be a violation of the anti-trust la^s 
because “The record will show that the parties adopted the 
language in compliance with the orders of the National War 
Labor Board” (1 War Labor Reports at p. 79). Obviously, 
if the Board’s orders were only appeals to the moral senjse 
of the parties, compliance with them would be no defense 
to the anti-trust laws. 

In Lebanon Steel Co., (August 14, 1942) 2 War Labor 
Reports 283, the Board announced that it “does not hesi¬ 
tate to exercise its authority to require the company to 
proceed with collective bargaining negotiations” (2 War 
Labor Reports at p. 285; italics added). 

Presumably, Congress did not intend to give the Board 
a lesser authority to settle disputes than it claimed before 
Congress acted. 

The Board has continued to construe its powers as 
mandatory since the War Labor Disputes Act was passed. 

In J. Greenebaum Tanning Co., (Aug. 28, 1943)10 War 
Labor Reports 527, the Board held that its orders ‘ ‘ sup- 
plant any legislation of the State of Wisconsin”. In the 
Board’s opinion, “the absolute necessity for peaceful and 
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prompt settlement of wartime labor disputes calls for the 
full use of those broad and extensive powers of the Presi¬ 
dent and Congress heretofore designated as the war 
powers”. The Board further asserted that “its ruling 
constitutes an exercise of war power over private contracts, 
which power supplants that of the State”. Finally, the 
Board, in unequivocal language, explained that “the em¬ 
ployer is compelled to abide, not of his own volition but 
rather under the directive order of the Board” (10 War 
Labor Reports at pp. 539-540 and 543-544, italics added). 

Tn Aluminum Co. of America, (Nov. 27, 1943) 13 Labor 
Relations Reports 418, the Board asserted that its powers 
were those required by “the absolute need of some pro¬ 
cedure which would mark the terminal point of wartime 
labor disputes. This procedure is compulsory arbitration. 
The Board was created with powers of compulsory arbitra¬ 
tion/* (Italics added.) 

In U. S. Vanadium Corp., (Jan. 21, 1944) 13 War Labor 
Reports 527, the Board said, “Parties who comply with the 
terms of these directive orders do so involuntarily in re¬ 
sponse to the mandate of a United States Government 
agency/’ (Italics added.) 

The Board has thus consistently interpreted its orders 
as “mandates” which parties must obey “involuntarily”. 

In all equity and fair conscience, the Board should not 
be permitted to appear before this court and claim, for 
purposes of escaping judicial scrutiny of its arbitrary and 
capricious acts, that its orders are merely advice which 
anyone who disagrees with it is entirely free to disregard 
when it has consistently advanced a contrary claim in its 
published opinions. 
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D. Even if some ambiguity in the language of Section, 7 
justified resort to the legislative history of the Act, that 
history supports rather than weakens the conclusion that 
Congress intended Board orders to be binding upon the 
parties. 


Since Section 7 states without ambiguity that Board Or¬ 
ders shall “govern relations”, Congress left no room for 
any strained argument that it meant, instead, that Board 
orders shall simply advise the parties what relations the 
Board thinks the parties should agree to: 

“We are not at liberty to construe language so plain 
as to need no construction, or to refer to committee re¬ 
ports where there can be no doubt of the meaning of 
the words used.” (Citing cases.) 

Helvering v. City Bank Farmers’ Trust Company, 
(1935) 296 U. S. 85, 56 S. Ct. 70, 80 L. ed. 62. 

“The legislative history of this provision, and the 
successive alterations of its wording in both Houses of 
Congress and in conference, to which we are referred, 
cannot affect its interpretation, since the language of 
the act as adopted is clear.” 

Kuehner v. Irving Trust Company (1937), 299 U. S. 
445, 57 S. Ct. 298. 

In the Motor Freight Carriers case, this Court referred 
to the following items of legislative history: 

1. The rejection of an amendment to the Senate 
bill permitting enforcement through suits by the Attor¬ 
ney General. 

2. The elimination in conference of a Senate provi¬ 
sion specifically subjecting Board decisions to court 
review. 

3. The letter of Appellant Davis to the Conference 
Committee opposing provisions for court review. 

4. The omission from the final bill of all provisions 
for court review or enforcement. 
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5. The statement of Senator Connally that “ there 
is no jurisdiction whatever conferred by this bill pro¬ 
viding for resort to the United States District Court 

! * * * and no jurisdiction whatever is given over labor 
disputes .’ 9 

6. The statement of Senator Connally that the pro- 
1 vision for court review had been stricken out because 

the Committee “did not care to invite appeals to the 
courts, and delays.” 


Most of these items are disposed of by the cases pre¬ 
viously cited and by the holding in Stark v. Wickard, 321 
U. S., 64 S. Ct. 559 at pp. 570-571: 

“When, as we. have previously concluded in this 
opinion, definite personal rights are created by federal 
! statute, similar in kind to those customarily treated in 
courts of law, the silence of Congress as to judicial 
review is, at any rate in the absence of an administra¬ 
tive remedy, not to be construed as a denial of au¬ 
thority to the aggrieved person to seek appropriate 
relief in the federal courts in the exercise of their 
general jurisdiction.” 

Only the Davis letter and the second remark of Senator 
Connally call for special comment. 

The Davis letter was primarily a request that no specific 
procedure for appeal to the courts should be included so 
long as specific provisions for penalties or court enforce¬ 
ment were not included: 

“Since the bill does not, as we understand it, permit 
the Board to seek enforcement of its orders in the court 
• * * it would seem to us inconsistent to extend to los- 
' ing parties the privilege of delaying the outcome by 
taking the case into court for review.” 


His request was grante d, and the specific provision for court 
review was eliminate^ But that does not mean that the 
Committee agreed with the further remarks in the Davis 
letter that Board orders 

“are in reality mere declarations of the equities of 
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each industrial dispute * * * and the appeal of the 
Board is to the moral obligation of employed and 
workers to abide by the no-strike, no lock-out agree¬ 
ment.” 

This letter was not read to either House before the Act was 
passed (Cong. Rec. 89:5901). The courts have never as¬ 
sumed that a view of the legal effect of a law expressed, not 
by a Senator or Representative, but by a third party in a 
letter to a Congressional committee, was evidence that Con¬ 
gress intended that such a view of its own legislation should 
be controlling. In any event , the Congress was more apt 
to have believed the Board’s published assertions that its 
orders were binding than the disingenuous arguments of the 
Davis letter. 

Put another way, the whole argument that Congress in¬ 
tended that Board orders should be merely advisory is 
based, not upon a single remark of any member of Con¬ 
gress, but upon the self-serving statement of one of appel¬ 
lants which is directly contrary to the Board’s own public 
assertions in its decisions. 

The evidence that Congress intended Board orders to 
be binding is, on the other hand, overwhelming. Section 7 
was explained by Senator Connally as an expression of 
the desire of Congress to give the Board “a fixed status 
and by law provide authority for the powers which it is to 
exercise”: Cong. Record 89:5830. Senator Austin, a mem¬ 
ber of the Conference Committee, explained that “we had 
to hunt through a number of laws in order to find whether 
there was the sanction of law behind the acts of the Board. 
I do not care to argue that question; for there will be no 
argument about it if this proposal becomes a law.” Cong. 
Rec. 89:5831. 

In the course of the final debates, the assertion was made 
without challenge that Board orders were final: 

“Mr. Green: But this measure would seek to make 
the Board’s decisions final as to law as well as fact. 
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Mr. ConnaUy: So far as the Board is concerned, 
they are, but no individual is required to work under 
i this provision if he wants to quit.” 

Cong. Record 89:5881. 

And the Board was described by Senator Austin, speaking 
for the Conference Committee, as a quasi-judicial tribunal: 

‘ 1 That is one of the transformations which we made 
i from a pro-labor pressure agency, operating with re- 
i spect to employees alone, without regard to law, into a 
i real judicial body, acting upon evidence and upon the 
law. • • •” 

Cong. Record, 89:5832. 

The argument that Congress intended Board orders to 
be merely advisory is highly unrealistic. The Board had 
already openly claimed a greater power; the emergency 
called for strenghtening the hand of the Board rather than 
weakening it. 

• Congress intended, as Senator Austin expressed it, to 
put the Board “on a solid rock of law” (Cong. Record 
89:5831). Mr. May, speaking in the House for the Confer¬ 
ence Committee, stated the indisputable intention of Con¬ 
gress : 

“I want to point out that there was one thing in the 
i legislation that was of vital importance to me from the 
beginning to the end of it, and that was the question of 
conferring upon the War Labor Board the necessary 
powers to make effective whatever order it may enter 
in any labor dispute or in any controversy coming be¬ 
fore it.” 

Cong. Record 89:5780. (Italics added.) 

The language of the Act that Board orders should 
“govern” is consistent only with the desire of Congress 
that the Board should issue effective orders ending the dis¬ 
putes coming before it. Advisory orders may be ignored 
with impunity; only binding orders, fixing the future right 
of the parties, can be truly “effective.” 
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E. If Congress intended Board orders to be binding, 
are necessarily subject to challenge in the courts. 


Article III of the Constitution provides: 

“The judicial Power shall extend to all Cases, 


they 


m 


Law and Equity, arising under this Constitution, the 


tion, the 

Laws of the United States, and Treaties made. • • y” 
(Italics added.) 

This language is in contrast with that which extends tne 
power merely “to Controveries ” such as those “between 
Citizens of different States”. Since the present case arises 
both under the Constitution and under a law of the United 
States, it is one to which the judicial power necessarily 
extends. 


Coupled with the Fifth Amendment, Article III makbs 
it constitutionally impossible for Congress to deprive the 
courts completely of jurisdiction of this case if Board or¬ 
ders do in fact “govern” the relations of the parties and 
thus modify and prescribe their future legal rights. The 
limitations placed by Congress upon executive actiotfT^arid doThor/i e 
the restraint imposed by the Constitution upon both Con- 7 ** 

gress and the Executive, would equally be meaningless if 
Congress denied to the courts absolutely any right to inte r¬ 
vene to protect the citizen. Congress may limit the method 
by which appeals to the judiciary for protection must be 
prosecuted: 

“But in whatever method enforced the right to 
judicial review must be substantial, adequate, am 
safely available.” 

Wadley Southern Ry. Co. v. Georgia , 235 U. S. 65l, 

35 S. Ct. 214 at p. 218. 


a 

d 


The principle has been recently restated by the Suprem 
Court: 

“There is no constitutional requirement that the test 
be made in one tribunal rather than in another so long 
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as there is an opportunity to he heard and for judicial 
review which satisfies the demands of due process , as 
is the case here.” 

Ydkus v. United States , 321 U. S., 64 S. Ct. 

(adv. sheets) 660 at p. 677, 88 L. ed. (adv. 
sheets) 653 at p. 670. (Italics added.) 

Congress has expressly implemented judicial power de¬ 
rived from the Constitution by enacting: 

“The district courts shall have original jurisdiction 
as follows: 

First. Of all suits of a civil nature, at common 
law or in equity * * * where the matter in contro¬ 
versy exceeds, exclusive of interest and costs, the 
sum or value of $3000. and 

(a) arises under the Constitution or laws of the 
United States, or treaties made. * * *” 

i Judicial Code, Section 24; 28 U. S. C. A. 

Sec. 41. 

If the orders of the War Labor Board are binding when 
issued in obedience to the Act, the question whether the 
Act has been obeyed is a matter arising under a law of the 
United States, and hence is within the statutory jurisdic¬ 
tion of the Federal courts. 

! Even if Congress had the constitutional power to deprive 
the judiciary of jurisdiction over such matters, the intent 
to do so would not be lightly presumed. In the absence of 
some clear, unambiguous declaration, no Act of Congress 
should be construed as giving an administrative agency the 
power to ordain changes in legal rights while depriving 
those affected of any opportunity for judicial review of 
capricious and arbitrary actions entirely outside the au¬ 
thority granted. 

Certainly Congress, by enacting the War Labor Disputes 
Act, never intended to take away the right to anyone to 
obtain the protection of the courts against an order of the 
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War Labor Board issued in violation of law which would 
cause him damage. The remarks of Senator Austin in the 
course of the debate on the Conference Committee report 
are decisive on this point: 

“Mr. Danaher: Now, of course, it is the fact that 
there is no longer any petition for review possible 
under the proposed act, and no appeal is permitted. 

“Mr. Austin: I cannot let that statement go with¬ 
out responding to it. It is my opinion that, if the 
measure were to become a law as it is, and a violation 
of the rights of either employer or employee should 
occur which caused damage, there would be a remedy at 
law for him which would amount to the same thing as a 
review. In other words, there cannot be an arbitrary 
exercise of power in our Government. * * * A§- 

suming that the Senator said there was no redress for 
an employer if his rights should be violated, I should 
have to say ‘No’, that in my opinion there is always 
redress for an owner of a plant, an employer of labor, 
if his rights are taken from him without due process of 
law. Our courts are open to him, I do not have very 
much doubt about that. ,, 

Cong. Record 89:5833. 

Appellee submits that Board orders, when issued in ac¬ 
cordance with the statute, are binding declarations of legal 
rights, and not merely ‘ * advice ’ \ Any other interpretation 
of the statute is unrealistic, and, if honestly applied, de¬ 
structive of the purpose of Congress. 



HI. The Threatened Imposition of the Penalties Provided 
in Executive Order 9370 for Non-Compliance With War 
Labor Board Orders Is a Threat of Illegal Administrative 
Action Which the Courts May Properly Enjoin. 

A. Executive Order 9370 constitutes on its face a threat 
of administrative action to effectuate compliance with 
War Labor Board orders. 

Executive Order 9370 provides that the Director of 
Economic Stabilization (Appellant Vinson) “is authorized 
and directed” to issue directives providing for the with¬ 
holding or withdrawing of “any rights, benefits, or privi¬ 
leges extended or contracts entered into by executive action 
of the Board” (italics added). This command to Vinson 
was issued: 

“in order to effectuate compliance with directive orders 
i of the National War Labor Board in cases in which 
the Board reports to the Director of Economic Stabil¬ 
ization that its orders have not been complied with”; 

and the sanctions imposed are to continue 

“until the National War Labor Board has reported 
i that compliance has been effectuated”. 

The only discretion vested in Vinson is the choice of 
sanction. If the Board reports non-compliance he is 4 4 di¬ 
rected” to act, and the sanctions he imposes must continue 
4 4 until the National War Labor Board has reported that 
compliance has been effectuated”. 

The War Labor Board immediately interpreted Executive 
Order 9370 as necessarily operative in all cases of non- 
compliance : 

“Within the past few days the President in issuing 
Executive Order Number 9370 of August 16, 1943 has 
once again signified in unmistakable language that he 
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intends to effectuate compliance with the directive or¬ 
ders, of the War Labor Board. 77 

J. Greenebaum Ta/nning Co., (Aug. 28, 1943) 10 
War Labor Reports 527 at page 536. 

The complaint in the present case alleges a threat of 
administrative proceedings against the Appellee, namely, 
the imposition of sanctions under Executive Order 9370. 
This imposition will follow as soon as the War Labor Board 
reports Appellee’s non-compliance to Appellant Vinson, if 
the Board has not already done so. 

In this respect the present case is sharply differentiated 
from the Motor Freight Carriers case. The rationale of 
that decision is to be found in the following sentence, the 
correctness of which under the facts there presented is 
unquestionable: 

“No one threatens, and no one could maintain, either 
judicial or administrative proceedings against the Ap¬ 
pellants upon the authority of the Board’s order.” 

Executive Order 9370 was expressly excluded from consid¬ 
eration in the Motor Freight Carriers case, the court lay¬ 
ing that the order 

“is irrelevant here. The Board has not reported or 
threatened to report Appellant’s failure to comply 
with its order. Moreover, the Director has stated in a 
letter to the Board, correctly, we think, that Order 9370 
applies only to Board orders issued under the War 
Labor Disputes Act.” 

This court concluded that the complaint failed to show that 
the Director of Economic Stabilization 

“has threatened or is authorized to take any stleps 
which would tend to require Appellants to comply with 
the Board’s order or to penalize them for non-com¬ 
pliance.” (Italics added.) 

In the present case Executive Order 9370 applies di¬ 
rectly and purports to authorize Appellant Vinson to take 
steps intended to force Appellee to comply with the Board’s 
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order by penalizing Appellee for non-compliance. The com¬ 
plaint alleges that action under this order is impending. 
In fact, the order itself is a continuing threat. 

The argument advanced to this court by Appellants that 
the powers vested in Vinson 

“Are, thus, by the very terms of the Executive Order 
9370 independent of the validity or invalidity of Board 
1 orders” (Appellant’s typewritten brief, p. 7) 
can hardly be seriously advanced. This assertion is pre¬ 
faced by the obviously untrue assertion that 

“Judge Vinson is not ordered by the President to 
issue such directives as are necessary to obtain com¬ 
pliance but is only authorized to issue such directives 
in ‘furtherance of the effective prosecution of the war 
* * * as he may deem necessary’.” 

This is pure sophistry. The Order clearly reads that Vin¬ 
son is directed by the President “in furtherance of the 
effective prosecution of the war” to issue such directives 
“as he may deem necessary” for no other purpose than 
“in order to effectuate compliance with directive orders of 
the National War Labor Board.” The decision as to what 
should be done “in furtherance of the war effort” was pur¬ 
portedly made by the President when he issued the order. 
Vinson was commanded to issue directives necessary to 
bring about compliance. His discretion relates to the 
choice of sanction only. The President’s contemporaneous 
letter of explanation to Appellant Davis makes this point 
clear enough. 

The inescapable fact is that, under Executive Order 9370, 
a Report of non-compliance by the Board to Vinson must 
necessarily lead to sanctions of one kind or another. The 
validity of the Board’s order thus directly affects the 
validity of the sanctions imposed. 1 

1. United States v. Txts Angeles & Salt Lake Railroad Co ., 273 U. S. 299, 
cited by Appellants on page 6 of their typewritten brief, deals with the 
report of an investigation authorized by Congress from which no threat 
of future action of any kind had arisen. It is in no way comparable to 
the situation in the present case, where Vinson is commanded to act when 
he receives the report of the War Labor Board. 
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B. Administrative action against appellee nnder Execu¬ 
tive Order 9370 to effectuate compliance with the order 
of the War Labor Board would be illegal if the Board’s 
order was itself illegal. 

This is true whether the Board is authorized by statute 
to issue binding orders or merely advisory orders. Even 
if Board orders are merely advisory, when such advisory 
opinion is reached by a procedure which violates the statute 
or when such advice is in substance prohibited by the limi¬ 
tations imposed by Section 7, administration action condi¬ 
tioned upon this advice is equally illegal. 

Any directive issued under Executive Order 9370 woCld 
be at best an administrative substitute for the process by 
which the judgment of a court is enforced. The unques¬ 
tioned rule is that executive or other sanctions imposed by 
law to enforce judgments cannot be valid unless the judg¬ 
ments they are employed to enforce are valid: 

“The power of a sheriff to sell land upon execution 
and to convey the land sold * * * depends upon the 
validity of the process, which in turn must be based 
upon a valid judgment. If the judgment is void, the 
execution, sale, and deed are necessarily void.” 

Hutson v. Wood, 263 Ill. 376,105 N. E. 344. 

virToe 

C. Sanctions imposed by of Executive Order 9370 

for non-compliance would be illegal as penalties created 
by executive rather than by legislation action* riMB'lhe 
imposition of penalties is the exclusive province of the 
legislative rather than the executive branch of our gov¬ 
ernment. 

The distinction between remedie s which the courts will 
supply without specific statutory provision and penaltie s 
which are never to he imposed unless expressly authorized 
by the legislature is an important one in our constitutional 
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system. The distinction between remedies and penalties 
is a clear one: 

“The term ‘penalty’ involves the idea of punish- 
! ment, and its character is not changed by the mode in 
which it is inflicted. • * •” 
i U. 8 . v. Chouteau, 102 U. S. 603 at p. 611, 26 L. 
ed. 246. 

A “penalty” may even include rights created in favor of 
private persons when the purpose if punitive rather than 
merely remedial: 

“The term ‘penalty’ involves the idea of punish¬ 
ment for the infraction of the law, and is commonly 
used as including any extraordinary liability to which 
the law subjects a wrongdoer in favor of the person 
i wronged, not limited to the damages suffered.” 

I O’Sullivan v. Felix, 233 U. S. 318, 34 S. Ct. 596 at 

p. 599. 

Whenever a right has been violated, the courts will be 
diligent to supply a remedy without awaiting legislative 
authorization: 

“The very essence of civil liberty certainly consists 
in the right of every individual to claim the protec¬ 
tion of the laws, whenever he receives an injury. One 
I of the first duties of government is to afford that pro¬ 
tection. In the 3rd volume of his Commentaries, p. 23, 
i Blackstone states • • • ‘In all other cases • • • 
it is a general and indisputable rule, that where there 
is a legal right, there is also a legal remedy by suit or 
! action at law, whenever that right is invaded’.” 

Marhury v. Madison, 1 Cranch 137, at p. 163, 2 
L. ed. 60 at p. 69. 

On the other hand, “courts cannot create penalties”; 
Petition of Cox (1st Cir.), 15 Fed. (2d) 764 at p. 765. 
Consequently: 

“The definition of offenses, the classification of 
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offenders, and the prescription of the punishment tpey 
shall suffer, are legislative, and neither executive nor 
judicial functions. And forfeitures, fines, and penal¬ 
ties may not be prescribed, imposed, or inflicted for 
violations of a regulations of an executive department 
without previous legislative prescription.” 

TJ. S. v. 11,150 Pounds of Butter (8th cir.), 195 Fjed. 

657 at p. 664. 

Whenever penalties for violating administrative regula¬ 
tions have been upheld, it has been on the express grorind 
that Congress, and not the executive or administrative 
officer, has prescribed the penalty: 

“The Secretary did not exercise the legislative 
power of declaring the penalty or fixing the punish¬ 
ment for grazing sheep without a permit, but the 
punishment is imposed by the act itself.” 

TJ. S. v. Grimand, 220 U. S. 506. (Italics added.) 

Unless a penalty has been expressly provided by t|he 
Congress, executive or administrative agencies have been 
denied the right to prescribe or impose one, on the ground 
that Congress would have provided one if it believed a 
penalty necessary: 

“If Congress intended to make it an offense for 
wholesale dealers in oleomargarine to omit to keep 
books and render returns as required by regulations 
to be made by the commissioner of internal revenue, 
it would have done so distinctly 
TJ. S. v. Eaton, 144 U. S. 677. 


• # 


Executive or administrative agencies cannot, under tljie 
guise of a purported exercise of powers validly conferred, 
take action which is punitive rather than remedial in pur¬ 
pose or effect. In Republic Steel Corp. v. N. L. R. B., 3ll 
U. S. 7, the Labor Relations Board ordered an employer 
who had discriminatorily discharged certain employees 
riot only to reinstate them and make them whole for loss 




34 


of pay, but also to pay over to the appropriate govern¬ 
mental agencies the amounts received by such employees 
from “work relief projects”. The Supreme Court held 
that this last provision was improper, saying: 

“The payments to the Federal, State, County, or 
other governments concerned are thus conceived as 
'being required for the purpose of redressing, not an 
injury to the employees, but an injury to the public. 
* * * So conceived, these required payments are in 
the nature of penalties imposed by law upon an em¬ 
ployer,—the Board acting as the legislative agency in 
providing that sort of sanction by reason of public 
interest. * * * The question is,—Has Congress 

conferred the power upon the Board to impose such 
requirements. 

“We think that the theory advanced by the Board 
proceeds upon a misconception of the National Labor 
Relations Act, 29 U. S. C. A. sec. 151, et seq. The Act 
is essentially remedial. It does not carry a penal pro¬ 
gram declaring the described unfair labor practices 
to be crimes. The Act does not prescribe penalties 
or fines in vindication of public rights or provide in¬ 
demnity against community losses as distinguished 
1 from the protection and compensation of employees. 
Had Congress been intent upon such a program, we 
carniot doubt that Congress would have expressed its 
1 intent a/nd ivould itself have defined its retributive 
schem-e. ,y 

1 311 IT. S. at pp. 9-10. (Italics added.) 

The Supreme Court drew this conclusion from the silence 
of Congress : 

“We do not think that Congress intended to vest in 
the Board a virtually unlimited discretion to devise 
' punitive measures and thus to prescribe penalties or 
fines which the Board may think would effecuate the 
1 policies of the Act. We have said that ‘this authority 
1 to order affirmative action does not go so far as to 
confer a punitive jurisdiction enabling the Board to 
inflict upon the employer any penalty it may choose 
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because he is engaged in unfair labor practices, e^ 
though the Board be of the opinion that the polic 
of the Act might be effectuated by such an “order 
We have said that the power to command affirmative 
* tion is remedial, not punitive. * * * We adhere to t' 
construction.’ ’ 

311 U. S. at pp. 11-12. 

The fact that the imposition or threat of penalties 
tend to deter violations of a duty does not change 
character, or make the ordering of them remedial 
than penal. 

* * It is not enough to justify the 

requirements to say that they would have the 
of deterring persons from violating the Act. 
argument proves too much, for if such a 
effect is sufficient to sustain an order of the 
it would be free to set up any system of penalties 
it would deem adequate to that end. * * *” 

311 TJ. S. at p. 12. 

In determining whether an action is punitive in purpose, 
the reasons advanced for it may furnish the necessary clue: 

“In truth, the reasons assigned by the Board ft>r 
the requirement in question—reasons which relate to 
the nature and purpose of work relief projects and to 
the practice and aims of the Works Project Adminis¬ 
tration—indicate that its order is not directed to the 
appropriate effectuating of the policies of the National 
Labor Relations Act, but to the effectuating of a dis¬ 
tinct and broader policy with respect to unemploy¬ 
ment.” 

311 IT. S. at p. 13. 

The principles thus clearly established by the authorities 
are: 

1. While the courts will be diligent to provide a 
remedy when rights have been violated, neither tike 
courts nor the executive branch of the government cdn 
devise or impose penalties. 
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2. The Congress, and Congress alone, is empowered 
to prescribe punishments and penalties. 

3. Congressional authority for the imposition of 
i penalties can be claimed only when stated in express 

and unambiguous language. 

i The penalties provided in Executive Order 9370 are not 
authorized by the War Labor Disputes Act. Not a single 
word can he found in the War Labor Disputes Act which 
in any way authorized the imposition of the sanctions 
provided by Executive Order 9370. 

The President’s contemporaneous letter to the Chair¬ 
man of the War Labor Board admits this, and frankly 
asserts that the Order was an attempt to supply what Con¬ 
gress had not provided: 

“The Act empowers the Board to prescribe the 
* terms and conditions • * • governing the rela¬ 

tions between the parties, which shall be in effect 
until further order of the Board.’ Congress intention- 
i ally left the enforcement of these orders to executive 
action.” 

Whatever Congress “intentionally” did, the wording of 
the Act shows clearly that Congress did not intend that 
penalties be imposed by “executive action”. Wherever 
Congress believed a penalty to be necessary, Congress pro¬ 
vided it expressly. Congress subjected those interfering 
with the operation of seized plants to fines or imprison¬ 
ments ( Section 6 b). Furthermore, failure to obey sub¬ 
poenas issued in disputes cases is also made a misdemeanor 
subject to the same penalties imposed by Title m of the 
Second War Powers Act (Section 7 b). The omission of 
other penalties was doubtless deliberate. 

The Executive Order not only creates penalties not pro¬ 
vided for by Congress, but it authorizes more drastic pen¬ 
alties for offenses less serious than those penalized by the 
Act. Thus the maximum fine to be imposed on any otfe 
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interfering with the operation of seized plants is $5,000; 
but disobedience to a Board order by one who is not en¬ 
gaged in the production of war materials may be punished 
by economic death in the form of a withdrawal of priori¬ 
ties. 

Congress, where it wanted penalties imposed, provided 
specifically what those penalties should be. The imposi¬ 
tion of further penalties by Executive Order 9370 is not 
not unauthorized, but is impliedly forbidden, by the War 
Labor Disputes Act. 

Nor are the 'penalties provided in Executive Order 9370 
authorized by the Second War Powers Act, as Appellants 
suggest on page 7 of their typewritten brief. That Act 
authorizes the President to allocate scarce materials as 
deems necessary in furtherance of the war effort. 

In Executive Order 9370, Appellant Vinson, it is tru^, is 
“ directed, in furtherance of the effective prosecution 
the war, to issue such directives”. But the real purp 
of those directives is clearly stated: “to effectuate com 
ance with directive orders of the National War La 
Board”. 


To argue that the Second War Powers Act authorized the 
allocation of scarce materials away from anyone as a 
penalty for not complying with an administrative cbm- 
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mand or administrative advice^is to go even further than 
the Labor Relations Board did in the Republic Steel Carp, 
case. To paraphrase the language of that decision: 

“In truth, the reasons assigned • • • indicate 

that [the] order is not directed to the appropriate 
effectuating of the policies of the [Second War Powers 
Act], but to the effectuating of a distinct and broader 
policy with respect to [labor disputes].” 

Nothing in L. P. Steuart & Bro. v. Bowles, 321 U. S. 

64 Sup. Ct. (adv. sheets) 1097, cited by Appellants 
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page 7 of their typewritten brief supports Appellants’ 
argument. The Steuart case stated: * 

“We agree that it is for Congress to prescribe the 
penalties for the laws which it writes. It would 
transcend both the judicial and the administrative func¬ 
tion to make additions to those which Congress has 
! placed behind a statute.” (64 S. Ct. adv. sheets, at 

p. 1100.) 

The Steuart case simply held that a suspension ord,er 
was valid against one who had, by violating rationing rules, 
demonstrated that he was wasting the scarce materials 
which had been rationed. The court added: 

“If petitioner established that he was eliminated as 
a dealer or that his quota was cut down for reasons not 
relevant to allocation or efficient distribution of fuel 
i oil quite different considerations would be presented. 
! But * • • the suspension order rests on findings of 
serious violations repeatedly made. These violations 
were obviously germane to the problem of allocation 
of fuel oil.” 

On the other hand a directive issued under Executive Order 
9370 would be issued for reasons entirely irrelevant to the 
allocation or efficient distribution of the materials covered 
bv the directive. It would be issued because of non-com- 
pliance with a War Labor Board order in a labor dispute. 

The pretended argument that the “withholding of scarce 
materials” would be because non-complying employed 
would be “not likely to make the best use of them because 
of production interruptions arising from existing labor 
disputes” (Appellants’ typewritten brief, p. 7) is one of 
those glib assertions, without the semblance of a finding of 
fact to support it, with which an arbitrary and dictatorial 
administration could excuse any usurpation of power. If it 
requires answer, the answer is found in paragraph 9 of the 
complaint, the truth of which is admitted for purposes of 
this appeal. 
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IV. The Threatened Seizure of Appellee’s Property to 
Enforce the War Labor Board’s Order Is a Threat of 
Illegal Administrative Action Which the Courts May 
Properly Enjoin. 

A. The threat of bringing about the seizure of property to 
enforce Board orders is a threat which the Board has 
consistently and openly made. 

The Board, in its first published decision, announcecjk 
“The position of the company leaves the National 
War Labor Board with no other alternative but to rule 
that unless the employers involved comply immediatejy 
with the decision of the National War Labor Board, 
their defiance must be * * * challenged by whatever 
forces of Government may be necessary to obtain 
compliance.” 

Federated Fishing Boats, (Feb. 10, 1942) 1 War 
Labor Reports 1, at pp. 6-7. (Italics added.) 

This position, publicly taken, has never been repudiated 
by the Board. Seven months later the Board said: 

“If, however, the carrier is unwilling to assume the 
management of the Toledo, Peoria, and Western Rail¬ 
road under the terms of the Board’s directive order, 
it must be deemed in continued defiance of this Board 
and the President of the United States. Should this 
unfortunate state of affairs prevail, the Government 
of the United States must continue to assume the re¬ 
sponsibility for the management and operation of tl}e 
railroad. * * *” 

Toledo, Peoria, & Western R. R. Co., (Sept. 23, 
1942 ) 3 War Labor Reports 518 at pp. 525-526). 
(Italics added.) 

On August 28, 1943, the Board announced that its pro¬ 
cedure when employers refused to comply with its orders 
was to call upon the President to act: 

“The President has never questioned this power qf 
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the Board and in those rare instances in which he has 
been asked to apply sanctions against employers who 
have refused to abide by the Board’s maintenance-of- 
membership awards, he has made immediate and 
effective use of his broad powers as Commander-in- 
Chief of the Army and Navy. 

“Thus, in the S. A. Woods Machine Company case, 
the President, upon being advised of the company’s 
refusal to abide by the Board’s directive order contain- 
taining a maintenance-of-membership provision, au¬ 
thorized the Secretary of War to take possession of 
and operate the company’s plant. • • • 

“The foregoing facts show clearly that the Presi¬ 
dent • • • has deemed it appropriate to exercise 
the most rigid sanctions against recalcitrant employers 
who fail to abide by the War Labor Board’s rulings 
I upon maintenance of membership. 

J. Greenebaum Tanning Co., (Aug. 28, 1943) 10 
War Labor Reports 527 at p. 536. 

The Board has thus publicly stated: 

1. that it believes it “must” take all steps open to 
it to secure compliance with its orders; and 

2. that it has in the past taken action which has re¬ 
sulted in the “most rigid sanctions”, including seizure 
of plants, being imposed upon employers. 

In his letter of August 16, 1943 to Appellant Davis ex¬ 
plaining Executive Order 9370, the President unequivocally 
stated: “When an employer refuses to comply, his plant 
may be seized and operated by the government in accord¬ 
ance with the terms and conditions of employment pre¬ 
scribed by the Board” (Exhibit “M” attached to the com¬ 
plaint). Thus the President agrees with the Board itself 
in asserting that a seizure of properties may be made 
solely because of non-compliance with Board orders. The 
Supplemental complaint alleges that the Appellant mem¬ 
bers of the War Labor Board and the Appellant Vinson 
“recommended and caused the seizure by force, on 
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April 27, 1944, of the property and business of tjie 
plaintiff at Chicago, Illinois, for the purpose of enforc¬ 
ing an order of the War Labor Board” (italics added). 

The supplemental complaint further alleges that the Ap¬ 
pellants 

4 ‘now threaten, and will cause, unless prevented py 
this Court, the forcible seizure of plaintiff’s properly 
in Detroit, Michigan, Denver, Colorado, and Jamaic^i, 
New York, for the purpose of forcing plaintiff to com¬ 
ply with the order of the War Labor Board.” 

Under these circumstances, an issue is squarely presented 
which was not present in the Motor Freight Carriers case, 
namely, the threat of administrative action to enforce the 
order of the Board. 


B. The seizure of appellee’s property for the purpose of 
enforcing a Board order would be illegal and unconsti¬ 
tutional. ! 

Even if such a power of seizure were in itself legal, it 
could not be exercised to enforce an illegal order of the 
Board issued in contravention of the provisions of Section 
7 of the War Labor Disputes Act. 

In any event, such seizure would be illegal even if the 
Board’s order had been properly issued. 

The Fourth Amendment to the Constitution of the United 
States protects the people “against unreasonable searches 
and seizures”. The Fifth Amendment provides that no 
person shall “be deprived of life, liberty or property with¬ 
out due process of law”. 


The only possible statutory authority for the seizure of 
property because of a labor dispute is found in Section 3 
of the War Labor Disputes Act, which empowers the Presi¬ 
dent, when operations have been interrupted because of a 
strike, to take possession of “any plant, mine, or facility 
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equipped for the manufacture, production, or mining of any 
articles or materials which may be required for the war 
effort or which may be useful in connection therewith”. 
The supplemental complaint asserts that none of the prop¬ 
erties of the Appellee in Detroit, Michigan, Denver, Colo¬ 
rado, or Jamaica, New York, are equipped for or engaged 
in the manufacture, production, or mining of any article. 
If so, there is no statutory authority for the threatened 
seizure of Appellee’s property. 

Furthermore, the President has no power either as Chief 
Executive or as Commander-in-Chief of the Army and 
Navy, to seize property for the war effort in the absence 
of an act of Congress, since it is to Congress that the 
Constitution gives the power “to raise and support 
Armies”, “to provide and maintain a Navy”, and “to 
provide for the common defence”. 

, Appellee agrees with the statement of this Court in the 
Motor Freight Carriers case that 

i “Neither the broad constitutional power nor the 
broad statutory authority of the President to take and 
use property in furtherance of the war effort depends 
! upon any action of the War Labor Board.” 

The truth of this makes apparent the complete illegality 
of the threat to bring about such seizure for the purpose 
of compelling compliance with the Board’s order. 

The power of a policeman to make arrests does not neces¬ 
sarily depend on any action of a citizen; but that citizen 
nevertheless is legally responsible for urging and bringing 
about a false arrest. The Board threatens to call in the 
President as a policeman to enforce its order against 
Appellee. If it is urging an illegal action, it cannot claim 
not to be responsible. 
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V. The Orders of the War Labor Board Are More Than 
Merely Advisory If Administrative Sanctions Can Be 
Imposed for Non-Compliance With Them. 

This court recognized this obvious fact when it based its 
decision in the Motor Freight Carriers case on the fact that 
“no one threatens and no one could maintain either juris¬ 
dictional or administrative proceedings, against the appel¬ 
lants upon the authority of the Board’s order.” (Italics 
added.) If such proceedings can be maintained, ev^n 
though the Board itself is not the body which maintains 
them, the Board’s order is the prerequisite for such pro¬ 
ceedings and is justiciable. 

To admit that non-compliance with Board orders sub¬ 
jects an employer to the penalties of Executive Order 9376, 
or to seizure, while asserting that the legality of such 
orders is not reviewable, is to argue that the citizen has no 
redress against arbitrary and illegal orders of an executive 
agency which are enforceable by penalties severe enough to 
cause the economic death of the citizen’s business. The 
court below stated its views upon this argument in these 
words: 

“As I understand it, it is not disputed that Execu¬ 
tive Order 9370 charges the War Labor Board to en¬ 
force these directive orders in the manner indicated in 
the Executive Order. Now if that is true, and if it is 
the fact that it matters not how far beyond the legisla¬ 
tive scope of the directive legislation the Executive 
Department may go, that there is no way at all for the 
individual or corporation, as the case may be, to obtain 
judicial review, doesn’t that mean, when you use plain 
language and strip the whole thing of rhetoric, that 
it is legally possible in this country for the Executve 
Department and the Legislative Department to agree 
to pass directive legislation the effect of which shall be 
. to abolish the Judicial branch of the Government in so 
far as that legislation is concerned? 
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Now the national emergency, as I have indicated, 
should be recognized by the courts fully in procedural 
matters, and the courts should bear in mind that there 
is no reason why a litigant who comes into court 
shouldn’t suffer the inconveniences just as the rest of 
us have to suffer them. But if it is deemed necessary, 
to get practical results, by claiming on the one hand 
that the matter is unenforceable, and actually enforc¬ 
ing it on the other hand, if a proceeding like that is 
illegal in time of peace, it is illegal in time of war, and 
it seems to me to be contrary to every conception that 
a free people have or could be interested in. 

I have thought a good deal about it, and I just don’t 
see any other side to it.” 2 


VI. The Allegations of the Complaint Show an Impending 
Injury of Sufficient Immediacy to Justify the Interven¬ 
tion of Equity, and the Action Is Not One Against the 
United States. 

Since these points are not seriously argued by the Appel¬ 
lants, they will not be argued at any length in this brief. 

Equity has no more important function than to antici¬ 
pate injury and to prevent it. Preventive relief by its very 
nature does not have to await the occurrence of an impend¬ 
ing injury: 

Vicksburg Waterworks Co . v. Vicksburg, 185 U. S. 

65. 

Pennsylvania v. West Virginia, 262 U. S. 553. 

Pierce v. Society of the Sisters, etc., 268 U. S. 510. 

2. Perkins v. Lvken8 Steel Co., 310 U. S. 113, cited by Appellants on pace 
7 of their typewritten brief to the proposition that a directive under Ex¬ 
ecutive Order 0370 withholding contracts from Appellees would be un- 
reviewable. is of only academic significance in view of the allegation that 
“the company has no contracts with the Government in connection with 
the operation of any of these six stores”. Complaint, par. 8. Presumably 
Vinson’s action would not be the totally ineffective one of denying contracts 
where not customarily sought. 
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A specfic threat to inflict injury is not necessary if it ap¬ 
pears from all the evidence that the injury is impending: 
Newton v. Bd. of Commissioners, 26 Oh. St. 618, 
Aff’d 100 U. S. 548. 1 

Columbia Broadcasting System v. U. S ., 316 U. 3. 
407. 

Standard Oil Co. of Maine v. Standard Oil Co. of 
N. Y., 45 F. (2d) 309. 


The issuance of the Board’s order, the announced posi¬ 
tion of the Board that its orders must be obeyed, the an¬ 
nounced practice of the Board to refer matters of non- 
compliance to the President, the issuance of Executive 
Order 9370 for the purpose of effectuating compliance wii;h 
Board orders, and the fact of a previous seizure of Appel¬ 
lee’s property, combine with the general allegations of 
threatened action to show an impending injury against 
which a court of equity is competent to intervene. 3 

The suit is against men who have acted, or are about no 
act, beyond their legal powers as officers of the United 
States. It does not seek to restrain them from exercising 
the discretion vested in them, but from attempting to exer¬ 
cise powers which they do not possess at all. As such, the 
suit is not in any sense against the United States: 

U. S. v. Lee, 106 U. S. 196. 

Ex Parte Young, 209 U. S. 123. 

Philadelphia Co. v. Stimson, 223 U. S. 605. 

3. The argument that the allegations in the complaint as to the impend¬ 
ing threat of action by Vinson are “general conclusions, insufficient to 
make out a case for equitable relief* (Appellants’ typewritten brief, pafce 
5) might have been good when pleadings were governed by Equity Rule 25 
requiring “a short and simple statement of the ultimate facts.” but is 
obviously unsound under Rule 8(a)(2) of the Federal Rules of Civil 
Procedure, which requires only a “short and simple statement of t ie 
claim” and omits all reference to the pleading of facts. “The federal 
courts are not hampered by the morass of decisions as to whether a particu¬ 
lar allegation is one of fact, evidence, or law”; Moore “Fed. Practice”, 
Vol. 1, p. 553. The cases cited by the Appellants all involve pleadings 
filed before the adoption of the new rules. 


46 


VII. The Motion for Summary Judgment Fails to Show 
That There Is No Genuine Issue as to Any Material 
Fact. 

i Heretofore this brief has been addressed to the questions 
raised by the motion to dismiss, and assumed the truth of 
the facts pleaded in the complaint. 

i Appellants also filed a motion for summary judgment 
attaching affidavits of appellants Lloyd K. Garrison and 
Fred H. Vinson. 

Affidavits attached to a motion for summary judgment 
must “set forth such facts as would be admissible in evi¬ 
dence” and must be “made on personal knowledge”: Rule 
56(c), Fed. Rules of Civil Procedure. 

Garrison’s affidavit asserts that: 

“It [the Board] has no power to enforce such direc¬ 
tive order.” 

This is of course merely an opinion as to the meaning of 
the Act, and adds nothing to the case. 

Garrison’s affidavit further states: 

“The National War Labor Board has neither threat¬ 
ened to take action nor taken action to enforce its 
i directive orders challenged in this sut.” 

Whether the Board has “threatened” action is a conclusion 
as to an ultimate fact—a conclusion which may be stated 
as a matter of pleading, but which must be proven or dis- 
proven by evidence. The affidavit serves no purpose by 
stating a mere conclusion: 

“The affidavit must present evidence, and must not 
restate the allegations or denials in a pleading. It 
i must give particulars in support of the allegations or 
denials in a pleading. A justice of the New York Su- 
! preme Court gives the following advice: ‘Let the af¬ 
fidavit follow substantially the same form as though 
the affiant were giving testimony in court.’ ” 

3 Moore “Federal Practice” (1938) p. 3187. 
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Furthermore, the Garrison affidavit does not meet the 
full issue. It does not deny the allegation that the Appel¬ 
lants threaten ‘ * to cause it to be enforced, or to coerce the 
company to accept said order.’’ (Complaint, par. 42.) It 
merely asserts that the Board itself has not acted ncr 
threatened to act to enforce the order, while at the sane 
time disavowing any power of the Board to act. It in no 
sense denies that action is impending; and impending ac¬ 
tion justifies an injunction even in the absence of an ex¬ 
press threat. 

Finally, the Garrison affidavit speaks of a time much 
earlier than the supplemental complaint, and in no sense 
negatives the allegations there set forth. 

The Garrison affidavit is sufficient only to state the single 
fact that the Board “has not referred the matter of the 
plaintiff’s non-compliance with such directive order either 
to the President or to the Director of Economic Stabiliza ¬ 
tion.” The Vinson affidavit merely repeats this fact, ana 
adds the pure conclusion that Vinson has not “threatened” 
action. Again, this is not sufficient to negative the fact that 
such action may be impending. 

These affidavits are thrown into proper perspective by 
the statement of Garrison to a Special Committee of the 
House of Representatives on January 18,1944, set forth in 
the Rawls affidavit. Garrison explained to the Committed, 
in substance, that no action had been taken against Ap¬ 
pellee simply because this case was pending in court. 

A party who is ready to take illegal action against an¬ 
other cannot render a court of equity impotent by waiting 
to take that action until he has secured a dismissal of the 
equity proceeding. 

The Rawls affidavit is sufficient in itself to show that the 
defendants have not clearly proven the absence of a gen¬ 
uine issue of fact. 
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Conclusion. 

i The most serious aspect of the present case is that the 
Appellants do not themselves really believe that Board or¬ 
ders are merely advisory. 

The evidence is found not only in the opinions of the 
Board which have been quoted nor in the exchange of cor¬ 
respondence between the President and Appellant Davis 
shortly to be discussed, but also in the brief filed by Ap¬ 
pellants in this court. The Appellants argue that even if 
Appellant Vinson should issue a directive imposing sanc¬ 
tions on the Appellee 

4 ‘that directive would either be unreviewable or re¬ 
view of the directive would involve at most only the 
question whether the powers to allocate scarce mate¬ 
rials * * * include the withholding of scarce mate¬ 
rials from companies not likely to make the best use of 

! them because of production interruptions arising from 
existing labor disputes * * *. In no event would re¬ 
view of the Board 7 s order be involved .” 

This argument is in effect thus—that non-compliance with 
a Board order, even when issued in a matter where Con¬ 
gress gave the Board no jurisdiction, even though issued 
after denying the fair hearing commanded by Congress, 
even though containing provisions prohibited by Congress, 
can be made the basis of punitive action on the part of ad¬ 
ministrative agencies without ever becoming subject to 
court review. 

; The argument, to put it another way, is this: An agency 
of the government may make an illegal demand upon a 
citizen. That demand may have the color of law, or it may 
bfe merely “advice”. If it is not obeyed, then some other 
agency of the government may, at the request of the first, 
impose restrictions upon the disobedient citizen by denying 
him the materials necessary to his economic life. Never- 
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theless, the legality of the demand which was disobeyed 
must never be passed upon by the courts. 

The court below correctly interpreted the argument of 
the Appellants when it remarked: 

“The Court has felt that possibly unconsciously 
there is running through the contentions of the de¬ 
fendant on occasions of this character, or that counsel 
at least take the position, that the Executive Depart¬ 
ment and the Legislative Department can agree that a 
law should be passed, which is called a directive order, 
which is said to be unenforceable, and therefore not 
subject to attack, but which the Executive Department 
proposes to enforce by reprisal, and that a process of 
this kind would be a legal way of abolishing the Judicial 
Department of the Government in so far as that par¬ 
ticular Act is concerned.’’ 

The court below saw through the pretense that Board 
orders are merely advisory when the whole purpose of such 
orders is to end disputes, and commented: 

“The Court, of course, recognizes the fact—and any 
court would recognize the fact—that it is as much the 
duty of the Judiciary to cooperate in a national 
emergency as it is any other branch of the Government, 
. or any other part of the citizenry, and that a court in 
procedural matters would feel that the individual 
should not, for instance, be entitled to a preliminary in¬ 
junction where, in time of peace, he would be entitled 
to it, but that he should suffer the inconveniences that 
everyone else has to suffer in time of national 
emergency, and that he shouldn’t have relief until a 
final hearing had established his right to relief. I can 
see all that. 

“But why the national emergency should permit a 
Pharisaical reason to be determinative, reasoning 
which says that the directive order is not enforceable, 
when the very reason it is made a directive order is 
that it shall be enforcable by reprisal—is something 
that I can’t understand.” 
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1 The final remarks of the court below summarize the views 
which led the court to rule as it did: 

“The-question before the Court is whether or not 
the Court will summarily dismiss a complaint which 
sets up facts to the effect that the War Labor Board 
has gone ’way beyond the scope of the authority con¬ 
ferred upon it by this directive legislation. 

“Now for the court to grant a dismissal would simply 
mean a recognition by the Court of the inability of a 
court of equity to rescue the individual, or the cor¬ 
poration, as the case may be, from the arbitrary and 
capricious conduct of an administrative body. 

“Now the courts have no more right to take that 
position in a time of war than they have in a time of 
peace, because Congress doesn’t intend, and the Ex ; 
ecutive doesn’t intend—or it is to be presumed that 
the Executive doesn’t intend and that the legislative 
body doesn’t intend—to transcend and go beyond an 
Act of Congress. 

“If the national emergency requires certain legis¬ 
lation, and that legislation is passed, we will have to 
abide by it. But it is presumed that if it is not passed 
1 ' it is not necessary for the national emergency. 

“This bill of complaint sets forth a state of facts 
which goes way beyond the directive legislation. Now 
the only thing for the Court to do is to adhere to its 
former ruling.” 

We earnestly submit that the ruling of the court below 
is the only one consistent with the traditions of our ju¬ 
dicial system and the guarantees set forth in our Consti¬ 
tution. 

Respectfully submitted, 

Henry F. Butler, 

Stuart S. Ball, 

John A. Barr, 

Attorneys for Appellee. 
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APPENDIX. 

Section 3. War Labor Disputes Act: 

“Sec. 3. Section 9 of the Selective Training aid 
Service Act of 1940 is hereby amended by adding at 
the end thereof the following new paragraph: 

‘The power of the President under the foregoiig 
provisions of this section to take immediate posses¬ 
sion of any plant upon a failure to comply with a ay 
such provisions, and the authority granted by this 
section for the use and operation by the United 
States or in its interests of any plant of which pos¬ 
session is so taken, shall also apply as hereinafter 
provided to any plant, mine, or facility equipped for 
the manufacture, production, or mining of any f.r- 
ticles or materials which may be required for the war 
effort or which may be useful in connection therewith. 
Such power and authority may be exercised by tfie 
President through such department or agency of tjhe 
Government as he may designate, and may be exer¬ 
cised with respect to any such plant, mine, or facility 
whenever the President finds, after investigation, and 
proclaims that there is an interruption of the opera¬ 
tion of such plant, mine, or facility as a result of a 
strike or other labor disturbance, that the war effort 
will be unduly impeded or delayed by such interrup¬ 
tion, and that the exercise of such power and authority 
is necessary to insure the operation of such plant, 
mine, or facility in the interest of the war effort: 
Provided, That whenever any such plant, mine, or 
facility has been or is hereafter so taken by reason of 
a strike, lock-out, threatened strike, threatened lock¬ 
out, work stoppage, or other cause, such plant, mir e, 
or facility shall be returned to the owners thereof 
as soon as practicable, but in no event more than sixty 
days after the restoration of the productive efficiency 
thereof prevailing prior to the taking of possession 
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thereof: Provided further, That possession of any 
plant, mine, or facility shall not be taken under au¬ 
thority of this section after the termination of hos¬ 
tilities in the present war, as proclaimed by the Presi¬ 
dent, or after the termination of the War Labor Dis¬ 
putes Act; and the authority to operate any such 
plant, mine, or facility under the provisions of this 
section shall terminate at the end of six months after 
the termination of such hostilities as so proclaimed.’ ” 
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Watt, Reuben B. Robertson, Frederick S. Fales, James Tan- 
ham, and George K. Batt, individually and as alternate mem¬ 
bers of the National War Labor Board, Fred M. Vinson, indi¬ 
vidually and as Economic Stablization Director, Defendants 

Filed October 5,1943 
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I COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTION 

To the Honorable Justices of the District Court of the United 
States for the District of Columbia: 

■ Jurisdiction of this Court arises under its general equity 
powers and under Title 28 U. S. C., Sec. 400 (Judicial Code, 
Sec. 274 (d)). 

1. This action arises under the Fifth Amendment to the Con¬ 
stitution of the United States and under the Act of Congress of 
June 25,1943, Public Law 89, 78th Congress, 1st Session, cited 
as the War Labor Disputes Act; as hereinafter more fully ap¬ 
pears. The matter in controversy exceeds, exclusive of interest 
and costs, the sum of three thousand dollars. 

2. The plaintiff, Montgomery Ward & Co., Incorporated, 
hereinafter referred to as the “Company” is a corporation or¬ 
ganized and existing under and by virtue of the laws of the 
State of Illinois, with its principal place of business at Chicago, 
Illinois. 

3. The defendant National War Labor Board, hereafter 

referred to as the “Board”, was created on January 12, 

2 1942, by Executive Order No. 9017 of the President of 

the United States. On June 25, 1943, the Congress of 
the United States enacted the War Labor Disputes Act (Public 
Law 89, 78th Congress, 1st Session) by which the Board was 
given power to decide certain labor disputes and to prescribe, 
under specified conditions and subject to specified limitations, 
the terms of employment which should govern between the par¬ 
ties, all as more particularly set forth in said statute. 

4. The defendant William H. Davis is Chairman of the 
National War Labor Board and is a member thereof, and is 
sued individually and in his official capacity. The defendant 
George W. Taylor is Vice-Chairman of the National War Labor 
Board and is a member thereof, and he is sued individually and 
in his official capacity. The defendants Frank P. Graham, 1 
Wayne L. Morse, George H. Mead, Cyrus Ching, H. B. Horton, 
Almon E. Roth, Van A. Bittner, George Meany, R. J. Thomas, 
and Matthew Woll, are members of the National War Labor 
Board, and are sued individually and in their official capacity. 
The defendants Martin P. Durkin, Clinton S. Golden, Emil 
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Rieve, Robert J. Watt, Reuben B. Robertson, Frederick S. 
Fales, James Tanham and George K. Batt, are alternate mem¬ 
bers of the National War Labor Board and are sued individually 
and in their official capacity. 

5. The defendant Fred M. Vinson is Economic Stabilization 
Director in the Office of Economic Stabilization, which office 
was created by the President of the United States by Executive 
Order No. 9250 issued on October 3,1942. The defendant Fred 
M. Vinson is sued individually and in his official capacity. 

6. The company is engaged in the business of selling general 
merchandise at retail through mail order houses and retail 
stores. 

7. The company operates one retail store in Denver, Colo¬ 
rado, four retail stores in Detroit, Michigan, and one retail store 
in Jamaica, New York. Each of these stores is engaged in sell¬ 
ing a general line of merchandise, at retail, to the consuming: 
public. The merchandise stocked and sold by these stores in¬ 
cludes women's and children's wearing apparel, men's furnish¬ 
ings, shoes, jewelry, toys, musical goods, sporting goods, furni¬ 
ture, floor coverings, hardware, electrical appliances and the 
like. Approximately 1500 persons are employed at these six 
stores. The sales volume of these stores is approximately 
$30,000,000 annually. 

8. The company has no contracts with the United States 

Government in connection with the operation of any of 
3 these six stores. These stores do not manufacture nor 
produce anything and they are not equipped to manufac¬ 
ture nor produce anything. They stock and sell only mer¬ 
chandise which has been manufactured or produced by others. 
The stores stock and sell nothing which is not available to con¬ 
sumers at other retail stores in their respective localities. 

9. At all times mentioned herein, each of the six stores re¬ 
ferred to herein has operated without any interruption due to 
any labor disturbance. There is no strike or other labor dis¬ 
turbance now threatened or imminent among the employees 
at any of these stores. 

10. On May 15, 1941, the United Retail, Wholesale and 
Department Store Employees of America, C. I. O., a labor or- 
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ganization, hereinafter referred to as the “Jamaica union,” 
was certified by the New York Labor Relations Board as the 
exclusive bargaining representative of the company’s em¬ 
ployees in its retail store at Jamaica, New York, for the pur¬ 
pose of collective bargaining with respect to rates of pay, hours 
of employment and other conditions of employment. 

11. On November 28,1941 and January 13,1942, the United 
Retail, Wholesale and Department Store Employees of 
America, affiliated with the Congress of Industrial Organiza¬ 
tion, a labor organization, hereinafter referred to as the 
“Detroit union,” was certified by the National Labor Relations 
Board as the exclusive bargaining representative of the com¬ 
pany’s employees in each of its four retail stores in Detroit, 
Michigan, for the purpose of collective bargaining with respect 
to rates of pay, wages, hours of employment and other con¬ 
ditions of employment. 

! 12. On July 8, 1942, the United Retail, Wholesale and De¬ 
partment Store Employees of America, Local No. 269, a labor 
organization, hereinafter referred to as the “Denver union,” 
was certified by the National Labor Relations Board as the 
exclusive bargaining representative of the company’s em¬ 
ployees in its retail store in Denver, Colorado, for the purpose 
of collective bargaining with respect to rates of pay, wages, 
hours of employment and other conditions of employment. 

i 13. The said labor organizations so certified at Jamaica, 
Detroit and Denver, respectively, are hereinafter referred to 
collectively as the “unions.” 

14. Collective bargaining meetings were held between the 
company and the Jamaica union on June 9, June 25, July 9, 

August 17, and September 17, 1941. The parties were 
4 unable to agree on all terms, especially the union’s de¬ 
mands for a closed shop and an arbitration clause, and 
no contract was consummated. 

15. Collective bargaining meetings were held between the 
company and the Detroit union in November and December, 
1941 and January and February, 1942. The parties agreed on 
various terms which were set forth in a written memorandum 
which the union refused to sign on the ground that the United 
Retail, Wholesale and Department Store Employees of 
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America, a labor organization affiliated with the Congress of 
Industrial Organizations, had adopted a national policy of noC 
signing any contract with the company until negotiations be¬ 
tween the company and a local union at Chicago, Illinois, had 
been completed. Another collective bargaining meeting was 
held between the company and the Detroit union on October 
20, 1942, at which the union demanded a closed shop and an 
arbitration clause. The company refused to grant these de¬ 
mands. 

16. A meeting was held on December 14, 1942, for the pur¬ 
pose of collective bargaining between the company and the 
Denver union. The union’s representative announced at this 
first meeting between the company and the Denver union that 
the meeting was merely a formality as the union had taken the 
matter to the War Labor Board. No agreement was reached. 

17. On December 23, 1942, the Board telegraphed the cojn- 
pany requesting it to appear before the Board’s mediation 
section on January 14, 1943, and requesting the company to 
submit to the Board a statement relative to the dispute 1:be¬ 
tween the company and the unions. A copy of this telegnm 
is attached hereto, and incorporated herein, as Exhibit “A.” 

18. On January 9,1943, the company submitted a statement 
to the Board. A copy of this statement is attached hereto, aid 
incorporated herein, as Exhibit “B.” 

19. A three-man panel, appointed by and acting for and on 
behalf of the Board, held a meeting in the matter of the dis¬ 
pute between the company and the unions on January 14 and 
15,1943, at Washington, D. C. 

20. The company appeared before the panel and again ob¬ 
jected to the Board’s proceeding in the matter because of its 
lack of legal authority and because its procedure denied the 
company a fair hearing and due process of law. The panel 
overruled the company’s objections and proceeded With its 
meeting. 

21. During this proceeding, the panel observed no rules of 
evidence. No witnesses were placed under oath. The 

5 company was not confronted by any witness who could 
be cross-examined as to his knowledge of the facts of 
the case. The panel, over the company’s objection that it was 
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being deprived of property without due process of Taw, listened 
to argumentative speeches by representatives of the union. 
These speakers were not placed under oath. The company was 
afforded no opportunity to examine or cross-examine them. 
These speakers spoke on matters of which they had no personal 
knowledge. No substantial evidence was submitted to the 
panel to support the demands the union was making against 
the company. 

22. On or about February 9, 1943 the Board’s panel sub¬ 
mitted its report, including recommendations, to the Board. 
A copy of this panel report is attached hereto, and incorpo¬ 
rated herein, as Exhibit “C.” This report of the panel was 
transmitted to the company by the Board on or about Feb¬ 
ruary 18, 1943 and received by the company on February 22, 
1943. 

23. The panel’s report, including the panel’s recommenda¬ 
tions, is not supported by substantial evidence. The state¬ 
ments and conclusions contained in the panel’s report and 
recommendations are not supported by any substantial evi¬ 
dence and are not sufficient to support the Board’s order. 

24. The panel’s report, including the panel’s recommenda¬ 
tions, is based upon professed facts and circumstances which 
were not placed in evidence before the panel in the course of 
the proceedings and are dehors the record. 

25. The panel made no basic findings of fact. The panel’s 
report and recommendations contain no basic findings suffi¬ 
cient to support the Board’s order. 

26. The panel’s recommendations were not based upon the 
facts and circumstances of the dispute between the company 
and the unions. The panel held no legal hearing. The panel 
made its recommendations that the company be required to 
do certain specified things without having required the pro¬ 
duction of any evidence to support such recommendations and 
without having any such evidence before it. The panel based 
its recommendations upon, and patterned them after, orders 
which the Board had made in other cases and without regard 
to the facts and circumstances of this particular dispute. 

27. On February 27,1943 tl*e company filed with the Board 
its objections to the panel’s report. A copy of the company’s 



# 



N. W. L. B. VS. MONTGOMERY WARD 4c CO., INC. 

^objections is attached hereto, and incorporated herein, as 
Exhibit “D.” 

6 28. On April 15, 1943, the company supplemented 

these objections by its letter to the Board of that date 
A copy of this letter is attached hereto, and incorporated here¬ 
in, as Exhibit “E.” 

29. On June 29, 1943, the company further supplemented 
its objections to the Board. A copy of the company's su; 
plemental objections of June 29, 1943, is attached hereto, and 
incorporated herein, as Exhibit “F.” 

30. On or about August 20, 1943, the Board issued its oi 
in the matter by which it provided terms and conditions 
which were to govern the relations between the company and 
the union. A copy of the Board's order is attached hereto, and 
incorporated herein, as Exhibit “G." 

31. The Board issued this order without having held a pub'Ic 
hearing on the merits of the dispute. 

32. There was no evidence before the Board to justify tlie 
order. The order is not supported by substantial evidence. 

33. The Board based its order on professed facts and cir¬ 
cumstances which were not placed in evidence before the 
Board or its panel in the course of the proceedings and are 
dehors the record. 

34. The Board made no basic findings of fact. The Board's 
order is not supported by any basic findings. 

35. The Board did not base its order upon the facts and 
circumstances of the dispute between the company and tpe 
unions, and the order is not based upon such facts and cir¬ 
cumstances. The Board did not, at any time, hold a hearing 
in the matter. The Board did not, at any time, make any bona 
fide effort to ascertain the facts and circumstances of this 
dispute. 

36. The Board's order is arbitrary and capricious. It is 
based solely upon a predetermined and established policy of 
the Board to order employers to maintain the membership of 
unions and to collect dues for unions, and to arbitrate griev¬ 
ances raised by unions, in all cases in which unions request 
such privileges and advantages, and without the necessity pf 
Any showing of jurisdiction for such an order. The Board 
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had predetermined the issues prior to any proceedings be¬ 
fore it. 

37. The Board’s order would require the company to dis¬ 
charge from its employ any employee who was a member of 
the respective unions on September 4, 1943, or who thereafter 
joined, and who resigns from the union or otherwise fails 

to maintain his membership in good standing. The 
7 company has a substantial number of employees in each 
of these retail stores who have many years experience 
in the performance of their work and who possess exceptional 
ability in the performance of the duties assigned to them in 
the operation of the company’s stores. The discharge of any 
of these employees would burden and impair the efficient and 
economic operation of the company’s stores and would cause 
the company to incur expense in obtaining and training a 
replacement for such discharged employee. 

38. The Board’s order would require the company to deduct 
union dues of one dollar per month from the wages of those 
employees who so request, and remit such deductions to the 
respective unions. This requirement would necessitate the 
company’s performing many bookkeeping and accounting 
functions which it otherwise would not perform, all at great 
expense to the company. This requirement would necessitate 
the company’s keeping records which the company does not 
now keep and which it otherwise would not keep, all at great 
expense to the company. 

39. The Board’s order would require the company to submit 
to the final decision of an arbitrator any issues which the 
unions may raise as grievances. This requirement would make 
it necessary for the company to operate its store under terms 
and conditions to which it had not agreed or consented. The 
company’s management, which is responsible to the company’s 
owners for the operation of these stores, would be compelled 
to operate the store under the terms and conditions prescribed 
by the arbitrator, regardless of the fact that such terms and 
conditions might render such operations unprofitable and un¬ 
economic. 

40. The Board’s order would require the company to fol¬ 
low a rule of departmental seniority in filling vacancies and 
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in determining lay-offs and call-backs. The functions of many 
of the departments in the company’s stores are closely related 
and similar in nature. An employee in one department often 
possesses greater ability to perform the duties of another de¬ 
partment than an employee engaged in the latter department; 
The lay-off of an employee from one department while re¬ 
taining a less proficient employee in another department On 
work which the laid-off employee could more proficiently per¬ 
form, or the advancement or call-back of an employee frokn 
one department while not calling back or advancing a mote 
proficient employee from another department for work which 
the latter employee could more proficiently perform, would 
burden and impair the efficient and economic operation of the 
company’s stores. 

41. The order of the National War Labor Board is illegal 
and void, on each and all of the following grounds: 

8 a. Under the terms of the War Labor Disputes Act 

the Board did not have jurisdiction over the dispute 
between the company and the unions because the dispute was 
not one which might lead to substantial interference with the 
war effort. 

b. In making its order, the Board failed to give the com¬ 
pany such a hearing as is required by the War Labor Disputes 
Act for each and all of the following reasons: 

• (1) Neither the Board nor its mediation panel conducted 
a public hearing on the merits of the dispute between the com¬ 
pany and the unions. 

(2) Neither the Board nor its mediation panel provided 
the company with a fair hearing in that the Board and its 
panel had predetermined the issues of the dispute. 

(3) No witnesses were sworn, or otherwise placed under the 
penalty of perjury for false statements, during the proceedings 
before the Board’s panel. 

(4) The company was not given any opportunity of cross- 
examination during the proceedings before the Board’s panel. 

(5) The company was not notified of the issue to be con¬ 
sidered prior to the panel’s proceedings on January 14, 1913- 

(6) The company was never informed or notified of the 
basis upon which the Board or the panel proposed to reach its 
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decision, or of the matters which would be considered by the 
Board in reaching its decision. 

(7) The Board’s order is not based upon the facts and cir¬ 
cumstances of the dispute between the company and the 
union. 

(8) The Board’s order is not supported by substantial evi¬ 
dence. 

(9) The Board’s order is not supported by basic findings of 
fact. 

(10) The Board’s order is based upon assumptions of fact 
which are not supported by substantial evidence. 

(11) The Board’s order is based upon conclusions reached 
by the Board in separate proceedings in which no hearing was 
held or evidence taken. 

(12) The Board’s order is based upon professed facts and 
circumstances which were not introduced in evidence in the 
proceedings before the Board or its agents and are dehors-the 

record. 

9i (13) The Board’s order was the result of bias and 

I prejudice on the part of the Board. 

(14) Members of the Board and of the Board’s panel were 
biased and prejudiced. 

(15) The record does not disclose the basis for the decision 
of the Board or its panel. 

c. By failing in the respects set forth above to give the com¬ 
pany a fair hearing, the Board, in issuing its order, violated the 
War Labor Disputes Act. 

d. By failing in the respects set forth above to give the 
company a fair hearing, the Board, in issuing its order, acted 
to deprive the company of property without due process of 
law in violation’of the Fifth Amendment to the Constitution 
of the United States. 

e. The Board’s order violates the War Labor Disputes Act 
in that two members of the Board with a direct interest in the 
decision, participated in the decision. One of the parties to 
the dispute was the Congress of Industrial Organization, act¬ 
ing through its affiliates, the respective local unions. Both 
John Brophy and Van A. Bittner participated in the decision 
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as members of the Board, and each had a direct interest in the 
decision as an officer, employee, or representative* of the Con¬ 
gress of Industrial Organization. 

f. The Board’s order violates the War Labor Disputes Act 
in that it does not conform to the National Labor Relations 
Act (49 Stat. 449) in the following respects: 

(1) The Board’s order would require the company to in¬ 
terfere with the free choice of its employees to resign from 
the union in violation of Sections 8 (1) and 8 (3) of that 
Act; 

(2) The Board’s order would require the company to give 
support to the union by a check off of union dues in violation 
of Section 8 (2) of that Act; and 

(3) The Board’s order would require the company to dis¬ 
criminate against employees if they fail to maintain their 
membership in the union in violation of Sections 8 (1) and 
8 (3) of that Act. 

g. The Board’s order violates the War Labor Disputes Act 
in that it does not conform to the laws of the State of Colo¬ 
rado, and especially Chapter 97, Section 65, 1935 Colorado 
Statutes Annotated, and Sections 4, 6 and 17 of the Labor 
Peace Act of that State, copies of which are attached hereto, 
and incorporated herein, as Exhibits “H” and “I”, ns 

spectively. 

10 h. The Board’s order violates the War Labor Dis¬ 
putes Act in that it does not conform to the laws of 
the State of Michigan, and especially Chapter 154, Sectiorls 
8628-14, 8628-16 and 8628-17, Compiled Laws of Michigan, 
1940 Cumulative Supplement, copies of which are attached 
hereto, and incorporated herein, as Exhibit “J”. 

i. The Board’s order violates the War Labor Disputes Act 
in that it does not conform to the Laws of the States of New 

i 

York, and especially Section 703 and paragraphs 3, 5 and 10 
of Section 704 of the New York State Labor Relations Act 
(Labor Law, Article 20, 30 McKinney’s Laws), copies of which 
are attached hereto, and incorporated herein, as Exhibit “K’ : . 

j. The Board’s order violates the War Labor Disputes Act 
in that the terms and conditions of the order, and each of 
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them, are not those customarily included in collective bar¬ 
gaining agreement. The company has never included such 
provisions in any of the labor contracts which it has negotiated. 
Such terms and conditions are not customary or common in 
the retail industry. 

k. The Board’s order violates the War Labor Disputes Act 
in that the terms and conditions for which it provides are not 
fair and equitable to the employer and the employee under all 
the circumstances of the case. 

| The order is unfair and inequitable to the company because 
it would impose requirements and burdens upon the company 
which are not* imposed upon those with whom the company 
is in competition. ' 

•j The order is unfair and inequitable to the company for the 
further reason that it would deprive the company of its liberty 
to employ persons on the basis of experience, ability and per¬ 
formance, regardless of whether or not they were union mem¬ 
bers; it would compel the company to perform the union’s 
function of collecting its dues from its members; it would de¬ 
prive the company of the ordinary incidents of ownership by 
compelling arbitration of issues raised as grievances; and it 
would deprive the company of its liberty to determine lay-offs 
and call-backs on the basis of experience, ability, performance 
and length of service without departmental restrictions. 

The order is unfair and inequitable to the employees because 
they would not be free to resign from the union without losing 
their jobs; and they would be deprived of their right to be em¬ 
ployed, and to progress in their employment, on the basis 
i of their experience, ability and performance. . 

11 1. The Board’s order was issued as, .and it constitutes, 

a penalty against the company by reason of the com¬ 
pany’s having exercised its right to free speech, all in violation 
of the First Amendment to the Constitution of the United 
States. 


m. The Board’s order would deprive the company of prop¬ 
erty without due process of law in that, by requiring the em¬ 
ployees to maintain their membership in the union as a condi¬ 
tion of employment, it Voufi* impair the employees’ freedom-* *1 
to work and the company’s freedom to employ. 
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n. The Board's order would deprive the company of prop¬ 
erty without due process of law in that, by requiring the em¬ 
ployees to maintain their membership in the union as a 
condition of employment, it would impair the company's 
freedom of contract. 

o. The Board's order would deprive the company of prop¬ 
erty without due process of law in that, by requiring the com¬ 
pany to submit to arbitration grievances raised by the union, 
it would impair the company's freedom of contract. 

p. The Board's order would deprive the company of prop-, 
erty without due process of law by requiring the company to 
incur such expenses, and to make Such changes in the use of its 
property and the conduct of its business as might be required 
as a result of the compulsory arbitration of union grievances 
Ordered by the Board. 

q. The Board's order would deprive the company of prop¬ 
erty without due process of law in that, by requiring the com¬ 
pany to follow departmental seniority in filling vacancies a|nd 
determining lay-offs and check-offs, it would impair the com¬ 
pany's freedom of contract. 

42. The defendants, and each of them, claim and contend 
that the order of the Board is legal and valid. The defend¬ 
ants, and each of them, threaten to enforce said order, or to 
cause it to be enforced, or to coerce the company to accept said 
order against its will. 

43. On or about September 2, 1943, the Detroit union de¬ 
manded of the company that the company incorporate in a 
collective bargaining agreement with it the provisions set forth 
in the Board’s order of August 20,1943. 

44. On or about September 13, 1943, the Denver union de¬ 
manded of the company that the company incorporate in a 
collective bargaining agreement with it the provisions set forth 

in the Board's order of August 20,1943. 

12 45. On or about September 16, 1943, the Jamaica 

union demanded of the company that the company in¬ 
corporate in a collective bargaining agreement with it the 
.provisions set forth in the Board’s order of August 20, 1943. 

46. The. company, in its dealings and ^relationships with the 
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unions, is subject to the requirements of the National Labor 
Relations Act, (49 Stat. 449). By the provisions of this statute 
the company is obligated to incorporate in a collective bargain¬ 
ing agreement with the respective unions, upon request by the 
unions, any terms or conditions of employment which prevail 
or are in effect in the respective stores. A refusal by the com¬ 
pany to do so subjects die company to the statutory penalty 
provided in said statute. 

47. The company has refused, and continues to refuse, to 
incorporate the provisions set forth in the Board’s order of 
August 20, 1943, in any contract with any of the unions on 
the ground that the Board’s order is illegal and void and that, 
for this reason, its provisions do not govern the relations be¬ 
tween the parties. 

48. On August 16, 1943, the President of the United States 
issued Executive Order No. 9370 by which he professed to 
authorize the defendant Vinson as Economic Stabilization Di¬ 
rector to take certain action in connection with the enforcement 
of orders of the National War Labor Board. A copy of said 
Executive Order No. 9370 is attached hereto, and incorporated 
her ein, as Exhibit “L.” 

49. On August 16, 1943, the President of the United States 
released a letter from himself to the defendant Davis as Chair¬ 
man of the Board, written in conjunction with said Executive 
Order No. 9370. A copy of the President’s letter of August 16, 
1943, is attached hereto, and incorporated Herein, as 
Exhibit “M.” 

50. The company has not complied with the Board’s order 
of August 20, 1943. The Board has reported, or is about to 
report and unless restrained by this Court, will report, such 
non-compliance to the Economic Stabilization Director. The 
Economic Stabilization Director, under the terms of Executive 
Order No. 9370, is required to, is about to, and will, unless 
restrained by this Court, issue one or more of the directives 
specified in paragraphs (a) and (c) of said Executive Order, 
directed against die company. The purpose of such proposed 
action by the Board and by the Economic Stabilization Direc¬ 
tor is to compel the company to accept the Board’s order of 
August 20,1943. 
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51. The exact nature of the directives which the Econoi 
Stabilization Director proposes to and will, if not restrained 

by this Court, issue under Executive Order No. 9370 is 
13 not known to the company. Any such directive, 
whether of the nature described below or otherwise, 
would interfere with and destroy the operation of the com¬ 
pany’s stores, would destroy the business of said stores and 
would result in irreparable injury. 

52. The Company now obtains the services, of a large num|ber 
of new employees from the United States Employment Service. 
A directive to the War Manpower Commission by the Economic 
Stabilization Director, as contemplated by paragraph (a) of 
Executive Order No. 9370, ordering the cancellation of such, 
services, would result in irreparable injury to the company j 

53. The company requires in the course of its business hjrge 
quantities of supplies of which the supply is limited, and as to 
which the amounts available to the company are determined 
by executive action. A directive to appropriate executive de¬ 
partments by the Economic Stabilization Director, as con¬ 
templated by paragraph (a) of Executive Order No. 9370, 
ordering further restrictions upon the quantities of such sup¬ 
plies available to the company, would result in irreparable 
injury to the company. 

54. The company depends upon transportation facilities for 
shipping merchandise to its branches and for delivering mer¬ 
chandise to its customers. A directive by the Economic Sta¬ 
bilization Director to the Office of Defense Transportation, as 
contemplated by paragraph (a) of Executive Order No. 9370, 
ordering the placing of restrictions upon the transportation 
facilities available to the company, would result in irreparable 
injury to the company. 

55. The company is dependent upon the United States mails , 
for communicating with its branches and with its customers, 
and for delivering large quantities of merchandise by parcel 
post to its customers. A directive by the Economic Stabiliza¬ 


tion Director to the Postmaster General, as contemplated 


paragraph (a) of Executive Order No. 9370, ordering a denial 
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or limitation, of postal services to the company, would result 
in irreparable injury to the company. 

56. The company has a large number of employees of draft 
age who are now deferred because of dependents. A directive 
to the War Manpower Commission by the Economic Stabiliza¬ 
tion Director, as contemplated by paragraph (c) of Executive 
Order 9370, ordering the cancellation or modification of draft 
deferment of the company’s employees, would result in irrep¬ 
arable injury to the company. 

57. The defendant Vinson as Economic Stabilization Di¬ 
rector is without legal authority to issue any directive 

14 1 under the terms of Executive Order No. 9370 when the 
1 purpose of such directive order is to compel compliance 
with an illegal order of the Board. 

58. Executive Order No. 9370 is unconstitutional, illegal 
and void and the defendant Vinson as Economic Stabilization 
Director is without legal authority thereunder, on each and all 
of the following grounds: 

a. The President of the United States was- wholly without 
legal authority to issue said order. 

b. The authorization or determination of penalties for failure 
to obey an order of the Board is a legislative function consti¬ 
tutionally vested in the Congress. Congress has not author¬ 
ized said Executive Order No. 9370, nor the provisions thereof. 

59. The company has no right of appeal from the Board’s 
order nor any statutory right to review whereby it may chal¬ 
lenge the legality or propriety of the Board’s order. Unless 
this court takes jurisdiction of this case the company is without 
any adequate remedy to protect its property from the effects 
of this order of the Board, an order which the Board was with¬ 
out jurisdiction to make, an order which violates the express 
mandate of Congress, and an order which would deprive the 
company of its property without due process of law. 

60. The enforcement of said order, or the coercion of the 
company by the defendants, or any of them, to accept said 
order, as illegally and unlawfully provided in Executive Order 
No. 9370, or otherwise, would cause present, direct, immediate, 
substantial and irreparable injury to>the company. 
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61. The company is without any adequate remedy to present, 
or protect itself against, the threatened illegal, unlawful and 
unconstitutional acts of, and illegal, unlawful and unconstitu¬ 
tional assumption of authority by, the defendants, and each of 
them, other than through this its appeal to the equity powers 
of this Court for an injunction and for a declaratory judgment. 

Wherefore, plaintiff demands: 

A. That the court declare and adjudge the rights, powers, 
privileges and immunities of the parties, and each of them, in 
the controversy between the plaintiff and the defendants, and 
each of them, in all respects whatsoever. 

15 B. That the Court declare and adjudge tfce Board’s 
order of August 20, 1943, and each part and provision 
thereof, separately and severally, to be illegal, void and of no 
effect for each of the separate and several reasons set forth in 
paragraph 41 above. 

C. That the Court declare the defendants, and each of them, 
to be without any authority to impose, or to direct the im¬ 
position of, any penalty or sanction against the plaintiff by 
reason of the plaintiff’s noncompliance with the Board’s order. 

D. That the defendants, National War Labor Board, Wil¬ 
liam H. Davis, individually and as Chairman of the National 
War Labor Board and as a member thereof, George W. Taylor, 
individually and Vice-Chairman of the National War Labor 
Board and as a member thereof, Frank P. Graham, Wayne L. 
Morse, George H. Mead, Cyrus Ching, H. B. Horton, Almon 

E. Roth, Van A. Bittner, George Meany, R. J. Thomas, Mat¬ 
thew Woll, individually and as members of the National War 
Labor Board, Martin P. Durkin, Clinton S. Golden, Emil 
Rieve, Robert J. Watt, Reuben B. Robertson, Frederick S. 
Fales, James Tanham, and George K. Batt, individually and as 
alternate members of the National War Labor Board, and each 
of them, be enjoined during the pendency of this action, and 
permanently, from reporting plaintiff’s non-compliance with 
the Board’s order of August 20,1943 to the Economic Stabili¬ 
zation Director or to the President of the United States; and 
that said defendants, and each of them, be enjoined during 
the pendency of tins action, arid permanently, fronr taking" apy 
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action of any kind whatsoever to compel or coerce, or which is 
intended to compel or coerce, plaintiff to comply with the 
Board’s order of August 20,1943. 

E. That the defendant Fred M. Vinson, both individually 
and as Economic Stabilization Director, be enjoined during 
the pendency of this action, and permanently from issuing 
any directive o? the kind contemplated by Executive Order 
No. 9370, or otherwise, and from taking any other action of 
any kind whatsoever, to compel or coerce, or intended to com¬ 
pel or coerce, plaintiff/to comply with the Board’s order of 
August 20,1943; and that said defendant be similarly enjoined 
from issuing any directive and from taking any action of any 
kind whatsoever in the way of imposing any penalty or sanc¬ 
tion against plaintiff by reason of its non-compliance with said 
order. 

16 F. That the injunction prayer for herein be issued 
to cover and include the agents, servants and represen¬ 
tatives of the defendants, and each of them; and that said 
injunction be issued to cover and include all other departments 
and agencies of the United States Government, whether named 
as defendants herein or not. 

G. That defendants pay plaintiff the costs of this action 
to be allowed by this court. 

H. That plaintiff have such other and further relief as is 
just and equitable. 

Henry F. Butler, 

Investment Bldg., Washington, D. C., 

Stuart S. Ball, 

619 W. Chicago Ave., Chicago, III., 

John A. Barr, 

619 W. Chicago Ave., Chicago, III., 

Attorneys for Plaintiff, 
Montgomery Ward & Co., Incorporated. 
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EXHIBIT A 


Filed October 5,1943 
21483 

WU A246 GOVT TWS PAID 3 

WUX WASHINGTON DC DEC 23 1942 531P 
JOHN A BARR 

MANAGER LABOR RELATIONS S L AVERY PRESIDENT CARE 
MONTGOMERY WARD INC REPORT DELIVERY 
THE MEDIATION SECTION OF THE NATIONAL WAR LABOR 
BOARD IS HOLDING A HEARING IN MATTER INVOLVING THE 
MONTGOMERY WARD COMPANY INCORPORATED / BRANCHES IN¬ 
VOLVED IN DETROIT MICHIGAN DENVER COLORADO NEW YORK / 
AND THE UNITED RETAIL WHOLESALE AND DEPARTMENT STORE 
EMPLOYEES OF AMERICA CIO DETROIT LOCAL #269 AND NEW 
YORK CITY LOCAL #10 ON THURSDAY JANUARY 14 1943 AT 10 \ AM 
EWT IN ROOM 5121 DEPARTMENT OF LABOR BUILDING WASHING¬ 
TON DC YOU AND SUCH OF YOUR ASSOCIATES AS YOU DESIRE 
ARE REQUESTED TO ATTEND THIS HEARING WITH FULL AU¬ 
THORITY TO MAKE FINAL DECISION ON BEHALF OF THE COM¬ 
PANY UPON ALL QUESTIONS ARISING AT THE HEARING THE 
PARTIES ARE REQUESTED TO SUBMIT TO THE BOARD AT LEAST 


19 


FIVE DAYS IN ADVANCE OF THE HEARING FIVE COPIES OF A 
BRIEF STATEMENT OF THE ISSUES IN CONTROVERSY THE COM¬ 
PROMISE THUS FAR PRESENT POSITION OF THE PARTIES ON THE 
ISSUES A COPY OF EXISTING CONTRACT IF ANY AND WHATEVER 
OTHER FACTS MAY BE CONSIDERED PERTINENT IN ADDITION 
THE BOARD REQUESTS THAT EACH PARTY SERVE UPON :CHE 
OPPOSING PARTY A COPY OF SUCH STATEMENT AT THE SAME 
TIME THAT IT IS FILED WITH THE BOARD PLEASE REPLY. 

NATL WAR LABOR BOARD BY ROBERT ABELOW 

ASST EXEC SECL. 

448|P. 

CIO#269 #10141942 10 AM EWT 5121.' 
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EXHIBIT B 

Before the National War Labor Board 


TED 


In the Matter of Montgomery Ward & Co., Incorpora 
and United Mail Order, Warehouse and Retail Em 
ployees Union, C. I. O., at Denver, Colorado, Detro 
Michigan and Jamaica, New York 

Filed October 5,1943 


STATEMENT ON BEHALF OF WARDS 

Wards objects to the Board’s proceeding in this matter 
the reason that the Board is wholly without power 
Authority. 


rr,. 


for 

or 
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Wards objects to the Board’s imposing burdens upon it which 
are not uniformly imposed upon those with whom it is in 
competition. 

Wards objects to the Board’s attempting to determine the 
chief issue of the dispute, the closed shop, because the closed 
shop, in any form, is illegal unless voluntarily agreed to by 
the employer. 

Wards objects to the issuance by the Board of any order 
in this case, because the Board’s procedure does not observe 
the constitutional requirements of due process. The Board’s 
decisions cannot be tested by any standard. Congress, the 
only law-making authority under our Constitution, has passed 
no law empowering the Board to issue- such orders. 

A. History of the Dispute 
I. Denver, Colorado. 

a. The bargaining unit is composed of approximately 23$ 
employees in the company’s retail store at Denver, Colorado. 
The unit is described as follows: 

“* * * all employees of the retail store and retail ware¬ 
house of Montgomery Ward & Co., Incorporated, Denver, Colo¬ 
rado, excluding the manager, operating manager, merchandis¬ 
ing manager, group merchandisers, department heads, super¬ 
visors, temporary part-time employees, personal-depart¬ 
ment employees, leased-department employees and detec¬ 
tives. * * * ” 

b. The union was certified as bargaining representative by 

the National Labor Relations Board on July 8, 1942. 

19 c. The union presented written demands on October 
27, 1942. 

Bargaining conferences were held on December 14 and 15, 
1942. 

d. The union representative announced at the first meet¬ 
ing on December 14, that our meeting was merely a formality 
and that he was advised that the matter was being certified to 
the War Labor Board. The union’s paper “Spotlight” also 
announced prior to the first meeting that the War Labor 
Board was assuming jurisdiction of the matter. 
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e. The predetermination by this union and other unions 


with which the company has recently met to “go to the 


Labor Board” is based upon a conviction that the War Labor 


Board will grant conditions more favorable to the unions 
they could secure by free collective bargaining. The 


War 


{than 

War 


Labor Board has thus completely sabotaged the process of 
collective bargaining as recognized and guaranteed by the 
National Labor Relations Act. 

f. The unions demands, in the form of a proposed contract, 
is attached as Exhibit 1. 

The union’s various demands were discussed at the meetings 
on December 14 and 15. The discussion chiefly centered around 
the War Labor Board’s order in the Chicago case and the issues 
which it covered, namely, a closed shop, an arbitration clause 
and seniority. 

The company offered a counterproposal, which is attached as 
Exhibit 2. 

At the close of the meeting on December 15, the union rep¬ 
resentative said that he would take the company’s proposed 
contract back to the employees and would then let the com¬ 
pany know their reaction. The company has had no further 
word from the union. 

II. Detroit, Michigan. 

a. There are four separate bargaining units involved at 
Detroit. They are composed of employees at the company’s 
retail stores located at Grand River Avenue, Gratiot Avenue, 
Dearborn and Royal Oak, respectively. The bargaining unit 
at Grand River is composed of approximately 327 employ ees. 
The bargaining unit at Gratiot Avenue is composed of approxi¬ 
mately 200 employees. The bargaining unit at Dearborn is 
composed of approximately 220 employees. The bargaining 
unit at Royal Oak is composed of approximately 100 em¬ 
ployees. 

The bargaining unit at each store is described as 
follows: 

20 “ * * * the employees at the * * * stores of 

Montgomery Ward & Company, respectively, exclud¬ 
ing divisional directors, store managers, assistant managers. 
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employees in leased departments, floor managers, em- ment 
heads, personnel directors and their assistants, store detectives 
or police, private secretaries of store managers, chief engineers, 
and buyers. * * *” 

b. The union was certified as bargaining representative at 
Grand River, Gratiot and Dearborn by the National Labor Re¬ 
lations Board on November 28, 1941. 

The union was certified as bargaining representative at 
Royal Oak by the National Labor Relations Board on January 
13,1942. 

c. Numerous bargaining meetings were held during No¬ 
vember and December, 1941, covering the Grand River, Gra¬ 
tiot and Dearborn stores. Agreement was reached on wages, 
hours, overtime, vacations, holidays, grievance handling and 
miscellaneous other matters. At a meeting on December 24, 
1941, a memorandum was prepared representing the agree¬ 
ment of the parties. A copy of this memorandum is attached 
as Exhibit 3. The union refused to sign the agreement but 
preferred to leave it on an oral basis because, as stated by the 
union representative: 

“The union feels thaj; the signing of this agreement would 
prejudice the Chicago negotiations on seniority, arbitration 
and closed shop. I think the Chicago local will get more on 
these points and I don’t want to prejudice them by a signed 
contract in Detroit.” 

Bargaining meetings were held during January and Feb- 
ruaiy, 1942, covering the Royal Oak store. Agreement was 
reached on the same matters which had formerly been agreed 
to for the other three Detroit stores. At a meeting held Feb- 
ruaiy 19, 1942, the agreement covering the Royal Oak store 
was reduced to writing. A copy of this written memorandum 
of agreement is attached as Exhibit 4. The union again re¬ 
fused to sign but said that the agreement would have to re¬ 
main on an oral basis because: 

“We have adopted a national policy of not signing any con¬ 
tract with Montgomery Ward until the negotiations at Chi¬ 
cago have been completed.” 

A bargaining meeting was next held on October 20, 1942. 
At this time the union demanded that the company adopt a 
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closed shop clause and an arbitration clause, that wages |be 
increased, store hours changed, and time and one-half be paid 
for overtime. Agreement was reached that time and one-half 
will be paid for overtime, subject to the approval of the War 
Labor Board as required by the Wage Stabilization 
Law. 

21 Another meeting was held December 2, 1942, at 
which the union demanded that the company apply at 
Detroit the provisions of the War Labor Board order in the 
Chicago case. This was refused. 

III. Jamaica, New York. 

a. The bargaining unit is composed of approximately 246 
employees in the company's retail store at Jamaica, New York. 
The unit is described as follows: 

“* * * all the regular employees of Montgomery Ward 
& Co. at the Jamaica store * * * except the manager, 
two assistant managers, personnel manager, the auditor, the 
credit manager, and his assistant, the warehouse department 
head, the adjustment and service department head, the adver¬ 
tising department head, engineer or chief of maintenance of 

plant and the secretaries of the manager and auditor. 

# # 

b. The union was certified as bargaining representative by 
the New York Labor Relations Board on April 14, 1941. 

c. Bargaining conferences were held June 9, June 25, July 
•9, August 17, and September 17,1941. 

No bargaining conferences have been held since September 
17,1941. , 

The union made no request for a bargaining conference after 
September 17, 1941, until December, 1942. A meeting was 
then tentatively arranged for January 6, 1943,.but later post¬ 
poned at the company's request because of the War Labor 
Board having assumed jurisdiction of the matter and sched¬ 
uled a hearing for January 14,1943. 

. d. r No. agreement was reached because of the union's de¬ 
mand for, and the company's refusal to grant, a closed shop 
and an arbitration clause. These were the chief issues. 
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Other issues discussed were wages, hours, seniority and daily 
overtime. 

e. In July, 1941, the union filed charges with the New York 
Labor Relations Board charging that the company had refused 
to bargain in good faith. A hearing was held and the Board 
upheld the charge. The company has challenged the Board's 
order and the matter is now before the courts of New York 
State on appeal. 

B. The Issues 

The union's demands for a closed shop, an arbitration 
clause, a strict seniority plan and a blanket wage increase are 
the chief issues. 

22 C. Wards' Position 

Wards' position with respect to each of these issues is as 
follows: 

I. Closed Shop. 

Wards is opposed to any requirement which makes it neces¬ 
sary that an employee be a union member in order to work for 
a living. This position is in line with Wards' policy of not re¬ 
quiring that any employee either be or not be a member of any 
organization and is based upon the following principles: 

a. The closed shop is contrary to the fundamental American 
principles of liberty and freedom. 

1. Liberty requires that an employee be free to join, to refuse 
to join or to resign from a union without losing his job. 

2. Liberty requires that an employer be free to employ the 
person best suited for the work. 

b. The closed shop is uneconomic because it tends to create 
a monopoly of labor. 

c. The form of closed shop called maintenance of member¬ 
ship is illegal under the terms of the National Labor Relations 
Act. 

d. The closed shop is unnecessary to and inconsistent with 
sound unionism. 

1. The closed shop deprives the employees of direct means 
of defending themselves against union inefficiency, com¬ 
placency and corruption. 
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2. The closed shop guarantees the union’s existence and thus 
removes the union’s incentive to protect the employee’s interest. 

II. An Arbitration Clause. 

Wards is opposed to the inclusion of an arbitration clause 
which makes arbitration compulsory on questions which may 
be raised by the union in the future. This position is based 
upon the following principles: 

a. Future disputes may include ultimate management divi¬ 
sions involving general business practices or the choice of per¬ 
sonnel. To leave such decisions to a third party would be 
unsound because: 

1. The management, by reason of its experience and knowl¬ 
edge of the business, is in a better position than a stranger to 
make sound decisions. 

23 2. The management should not relinquish the respon¬ 

sibilities which have been vested in it by the owners of 
the corporation of making decisions relative to the running of 
the business. 

b. An arbitration clause tends to interfere with the sound 
handling of grievances directly with the employees and their 
representatives. 

c. An arbitration clause tends to encourage the handling of 
such matters as contests betwen the employees and the Com¬ 
pany rather than as matters for adjustment through direct 
negotiation. 


III. Strict Seniority. 

Wards is opposed to (determining lay-offs or promotions so 
on the basis of length of service. This position is based u 
the following principles: 

a. Employees’ performance, ability and experience shoul< 
considered along with length of service in determining both 
offs and promotions. 

b. The determination of lay-offs on the basis of lengtl 

service alone tends to destroy the efficiency and interest of 
employee. >■ 


iely 
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c. An employee acquires security by gaining experience and 
improving his performance as he builds up his length of service, 
rather than by length of service alone. 

IV. Blanket Wage Increase. 

Wards is opposed to a blanket wage increase. This position 
is based upon the following principles: 

a. The wage rates now being paid are in line with Wards’ 
policy to pay wages as high or higher than those paid by other 
employers in the community for similar employment. 

b. Wards has considered as a part of its negotiations with the 

union, and has made effective, wage increases in accordance 
with its policy of paying wages as high as or higher than those 
paid by other employers in the community for similar employ¬ 
ment. ' 

c. It would be uneconomic and unfair to impose higher wage 
rates on Wards than upon those with whom it is in competition. 

d. A blanket wage increase would tend to be inflationary and 
would be contrary to the national interests. 

Respectfully submitted. 

Montgomery Ward & Co., 

By John A. Barr, 

Manager oj Labor Relations . 
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AGREEMENT 

This agreement made this day of 1942, by and be¬ 
tween Local Union #269, United Retail, Wholesale and De¬ 
partment Store Employees of America, affiliated with the 
Congress of Industrial Organization,(hereinafter referred to 
as the Union) and the Montgomery Ward and Company of 
Denver (hereinafter referred to as the Employer). 

Article I 

Recognition. 

Section 1. The employer recognizes the union as the sole 
and exclusive bargaining agent of all the employees of Mont- 
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gomery Ward and Company's Retail Store and Retail Ware¬ 
house, excluding manager, assistant manager, department 
manager, floor supervisors, personnel department employees 
and protection bureau employes. 


Article II 


Union Shop and Check-Off. 


Bi¬ 


section 1. The company agrees that as a condition of e 
ployment it will requi r e all employees, within seven (7) days' 
employment with the company and within the jurisdiction of 
the Union as described above, to become and remain members 
of the Union for the duration of this agreement. 

Section 2. It is agreed that the company will deduct all law¬ 
ful dues, assessments and fines from the salary of the employees 
on the pay day nearest the first of each month and will remit 
the same to the Financial Secretary of the Union within ten 
(10) days from date of collection. 

Article III 

Hours of Employment. 

Section 1. Eight (8) hours shall constitute a days work at 
all times and any work in excess of eight (8) hours in any one 
day shall be compensated for at the rate of time and one half 
the regular rate. 

Section 2. Forty (40) consecutive hours of work shall con¬ 
stitute the work week and all time in excess of forty (40) hours 
will be compensated for at the rate of time and one half the 
regular rate. 

25 Section 3. The rate of pay for all Saturday work shall 
be time and one half the regular rate, and double tune 
shall be paid for all Sunday and Holiday work. 

Section 4. Any employee, who is notified to report for work, 
whether on a regular shift or an emergency call, and does Re¬ 
port for work at the time specified, shall receive a minimiim 
of four (4) hours pay at the employees current rate. This is 
effective if employee works less than four (4) hours or is im¬ 
mediately sent home upon first reporting for work. 
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Article IV 

Wages. 

Section 1. All wage scales and hourly rates shall be increased 
twenty (20) cents per hour on the signing of this agreement 
and shall be retroactive to July 27,1942. 

Section 2. The company agrees to make wage adjustments 
of individuals whose wages are out of line in their department. 

Section 3. There shall be automatic wage increases every 
three months based on the increased cost of livipg. There 
shall be no reduction in wages during the life of this agreement. 

Article V 

Seniority. 

Section 1. Length of service shall govern lay-offs and rehir¬ 
ing when lay-offs occur the youngest in the point of service 
shall be laid off first. When rehiring, the oldest in the point 
of service shall be rehired first. 

Section 2. Seniority shall be based on the continuous service 
of employees, but interruptions in service due to sickness, in¬ 
jury, reduced operations or other legitimate reasons shall not 
be considered as a break in continuous service. No employee 
shall lose his seniority by not accepting a promotion. Senior¬ 
ity of any employees shall commence from the date of employ¬ 
ment. 

Section 3. Top seniority shall be accorded stewards in all 
departments. 

Article VI 

Adjustments of Grievances. 

Section 1. Should differences arise under this agreement be¬ 
tween the Employer and the Union or its members employed 
by the Employer in said store, there shall be no strikes, stop¬ 
pages or suspension of work on the part of the Union or its 
members, nor lockouts on the part of the Employer on ac¬ 
count of such conditions, but an earnest effort 
26 shall be made to settle all such differences immediately 
in the following manner: 

i (a) The question involved shall first be presented to the 
immediate supervisor of the employee or employees involved. 


i 
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If the matter is not adjusted to the satisfaction of those 
involved, then ; 

(b) It may be taken up with the local manager by the 
grievance committeee composed of five (5) members of th e 
Union. They shall endeavor to reach a settlement satisfactory 
to both parties, if not; 

(c) Either party may request an arbitrator, said arbitrator 
shall be a Federal Conciliator from the U. S. Conciliation Serv¬ 
ice, and his decision shall be final and binding on both parties. 

Articlfe VII 

Vacations. 

Section 1. The company agrees that any employee wiio 
has worked an average of twenty-four (24) hours a week over 
a period of a year shall be entitled to a vacation with pay, 
to be given immediately in the following manner: 

(a) Two weeks vacation with pay shall be granted all 
employees after one year of employment with the company. 

(b) Three weeks vacation with pay shall be granted all 
employees after five (5) years employment with the company. 

(c) Four weeks vacation with pay shall be granted all 
employees after ten (10) years employment with the company. 

Seniority rights in the selection of vacations shall prevail. 

Article VIII 

Leave of Absence. 

Section 1. Members of the Union selected for full time office 
shall be entitled to unpaid leave of absence without prejudice 
or loss of seniority. Such leave of absence shall be limited to 
a period of one year, and shall be renewed at the conclusion 
thereof, if necessary. All requests for such leaves of absence 
shall be in writing and submitted at least one week in advance. 

Section 2. The company agrees to grant a Maternity leave 
of not to exceed one year without loss of seniority. 

Section 3. Any employee shall be granted thirty (30) days 
leave of absence a year, without pay and for reasons of his 
own. 

27 Section 4. An employee with more than one year’s 
service to his credit shall be entitled to twenty-one (21) 
working days of illness per year with pay. 
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Article IX 

Military Service. 

Section 1. Employees who volunteer for or ate drafted into 
the services of the United States during the period of emer¬ 
gency shall retain all rights and privileges under this contract, 
including seniority standing. He shall be entitled to vacation 
pay due and after one year’s employment with the company 
shall in addition, receive one month’s pay as a bonus. 

Article X 

Visits By Union Representatives. 

i Section 1. The company agrees to allow the International 
Representative to visit employees during working hours on 
Union business. 

Article XI 

Bulletin Boards. 

Section 1. The company agrees to permit the Union to post 
notices of meetings and other Union business or affairs on the 
bulletin boards throughout the store provided for such pur¬ 
pose. It is agreed, however, that notices to be placed on such 
boards shall be posted only by duly authorized representatives 
of the Union. 

Article XII 

Holidays With Pay.. 

i Section 1. The company agrees to give all employees the 
following holidays with pay: 

New Year’s Day. 

Washington’s Birthday. 

Decoration Day. 

Fourth of July. 

Labor Day. 

Armistice Day. 

Thanksgiving Day. 

Christmas Day. 

Any employees called to work on the above named holidays 
shall be paid as per Article III, Section 3. 
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Article XIII 
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Health, Sanitation and Safety. 

Section 1. The company agrees to provide the following 
facilities to promote the best interests of the employees. Any 
condition that exists contra r y to the best interests 
28 of the employees may be taken up with the manage¬ 
ment by the grievance committee. 

(a) Adequate lighting facilities. 

. (b) Proper ventilation and heating facilities. 

(c) Proper medical care for all employees. Adequate first 
aid kits and stations. 

(d) Adequately protected cloakroom and personal effects 
facilities. 

(e) Chairs in women’s and men’s wash rooms. 

Article XIV 

Miscellaneous. 

Section 1. The company agrees that employees shall be on 
a probationary period of thirty (30) days after which time 
they shall, be granted a steady card. 

Section 2. Physical examinations shall be given all new em¬ 
ployees prior to their beginning of employment. 

Section 3. The company agrees to grant all employees a 

twenty (20) minute rest period in the morning and a twenty 
(20) minute rest period in the afternoon. 

Article V 

Termination of Agreement. 

Section 1. This agreement shall remain in full force ah 
effect for one year from date of signing and thereafter from 
year to year, subject to the right of either party to terminate 
this agreement at the expiration of said one year period or at 
the expiration of any one year’s extension thereof by giving 
thirty (30) days notice in writing to the other party of sudh 
intention to terminate. 

In Witness Whereof, the parties hereto have caused this 
agreement to be executed by their duly authorized representa¬ 
tive on the date herein above mentioned. 

593160—44-3 
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Local Union No. 269, United Retail, Wholesale and De¬ 
partment Store Employees of America, affiliated 
with the C. I. 0., 

By .. 


Montgomery Ward & Co., 

By . 
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AGREEMENT 

This Agreement, made and entered into this. day 

of., 1942, by and between Montgomery Ward & 

Co., Incorporated, an Illinois corporation, hereinafter called 
tlie “Company,” and United Retail, Wholesale and Depart¬ 
ment Store Employees of America, Local #269, affiliated with 
the Congress of Industrial Organization, an unincorporated 
association of Denver, Colorado, hereinafter called the “Union,” 

Witnesseth 

Whereas, the Company operates a retail store at Denver,. 
Colorado, and 

Whereas, the Union has been certified by the National Labor 
Relations Board as the representative of all the employees of 
the Company’s retail store and retail warehouse at Denver,. 
Colorado, excluding the manager, operating manager, mer¬ 
chandising manager, group merchandisers, department heads, 
supervisors, temporarary part time employees, personnel de¬ 
partment employees, leased department employees, and detec¬ 
tives, and 

Whereas, the employees covered by this Agreement are the 
above designated employees of the Company at Denver, Colo¬ 
rado, 

Now, Therefore, the parties hereto agree as follows: 
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Article I 


The Company recognizes the Union as the sole collective 
bargaining agency for the employees above designated. 


Article II 

A normal week’s work shall consist of forty-four (44) work¬ 
ing hours. All time worked in excess of forty-four (44) hours 
up to and including forty-eight (48) hours, in any one week, 
shall be considered overtime and compensated for at the em¬ 
ployee’s regular hourly rate. All time worked in excess of* 
forty-eight (48) hours in any one week shall be compensated 
for at the rate of time and one-half. 

This article does not apply to commission salesmen. 

Article III 

Section 1. The minimum and maximum weekly wage rates 
for all regular full time employees covered by this agreement 
shall be as set forth in exhibit A attached hereto. 

Section 2. All time worked on Sundays and holidays snail 
be paid for at the rate of time and one-half. 

30 Section 3. No employee shall be required to work less 
than four (4) hours in any one day. 

Article IV. 

Grievances may be presented by an employee personally or 
through a Union representative, as the employee desires. A 
grievance may be presented first to the Department Head of 
the Department in which the grievance arises. 

Any grievance not satisfactorily adjusted within five (S)r 
days may then be presented to the Store Manager. Any griev¬ 
ances not satisfactorily adjusted within five (5) days after 
presentation to the Store Manager, may be presented to the 
president of the Company or such representative as he may 
designate. The president of the Company, or his appointed 
representative, will reach and report a decision within five (5)' 
days. 


nay 

ilied 

( 5 > 
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Article V. 

The Company, in filling vacancies and determining lgy-offs 
and call-backs, shall consider length of service, experience, abil¬ 
ity and performance. 

Article VI. 

All employees shall be granted one week’s vacation with pay 
after one year of continuous service averaging twenty-two (22) 
or more hours per week, and two weeks’ vacation with pay 
after two or more years of continuous service, averaging twenty- 
two (22) or more hours per week. 

Employees shall take their first two vacations during the 
twelve-month period following their first and second anniver¬ 
sary dates, respectively. Employees may take their third 
and subsequent vacations at any time during the calendar 
year, beginning with the calendar year following their second 
anniversary date. 

At least six months must elapse between vacations, and 
vacations cannot be accumulated from year to year. 

A holiday falling within an employee’s vacation period on a 
•day on which the employee normally works, entitles him to an 
additional day of vacation with pay for each such holiday. 

Each employee shall arrange the time at which his vacation 
is to be taken to the satisfaction of his department head. 

Article VII. 

New Year’s Day, Memorial Day, Fourth of July, Labor Day, 
Thanksgiving Day and Christmas Day shall be considered 
holidays. Regular full time employees will be paid 
31 for holidays if they are at work on the working days pre¬ 
ceding and following the holiday, provided the holiday 
falls on a day on which the employee normally works. When 
a holiday falls on Sunday, the following day shall be observed 
as a holiday. 

Article VIII. 

Any employee drafted into the armed forces of the United 
States who applies for re-employment within forty (40) days 
after his honorable discharge will be restored with continuous 
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service to a position of like status and pay as that previously 
held, provided, 

1. the employee is still qualified to perform the duties of such 

position, and provided, 

2. the Company’s circumstances have not so changed a^ to 

make it impossible or unreasonable to do so. 

Article IX. 

None of the provisions of this Agreement and no modifica¬ 
tion thereof shall be binding upon the Company until counter¬ 
signed by the Company’s Manager of Labor Relations. 

Article X 

This agreement shall be in full force and effect after the... 

day of., 1942. Either party may cancel all or 

any part of this Agreement by giving thirty (30) days’ written 
notice of such cancellation to the other party. 

In Witness Whereof, the parties hereto have caused 
Agreement to be signed by the respective officers this.... 
day of.. 1942. 

Montgomery Ward & Co., Incorporated, 

By. 

Store Manage 

Countersigned: 


Manager of Labor Relations. 


his 


i 

United Retail, Wholesale and Department Store 
Employees of America, Local #269, C. I. O., 


32 Exhibit A.—Wage Rates: Denver Retail Store 

A. Saleswomen in all divisions except 66, 68 and 72: 

Minimum—$17.60 plus ^4 of 1% on Net Sales. 
Maximum—$27.50 plus % of 1% on Net Sales. 

B. Saleswomen in divisions 66 and 72: 

Minimum—4% on Net Sales. 

Maximum—5% on Net Sales. 
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C. Saleswomen in division 68: 

Minimum—4% on Net Sales. 

Maximum—6% on Net Sales. 

T>. Salesmen in all divisions except 29, 35, 39, 42, 62, 66, 68, 
69,72,74,81,85, and 87: 

I Minimum—$24.50 plus Y> of 1% on Net Sales. 

Maximum—$37.50 plus V> of 1% on Net Sales. 

JB. Salesmen in divisions 29, 35, 39, and 42: 

Minimum—$24.50 plus V 2 of 1% on Net Sales. 
Maximum—$40.00 plus y s of 1% on Net Sales. 

F. Salesmen in divisions 62, 68, 69, and 85: 

Minimum—4% on Net Sales. 

Maximum—6% on Net Sales. 

CL Salesmen in divisions 66 and 72: 

Minimum—4% on Net Sales. 

Maximum—5% on Net Sales. 

H. Salesmen in divisions 74 and 81: 

Minimum—4% on Net Sales. 

Maximum—6% on Net Sales. 

I. Salesmen in division 87: 

Minimum—4% on Net Sales. 

Maximum—7% on Net Sales. 

J. | Outside salesmen in divisions 61 and 64: 

Minimum—Draw—$24.50; Commission—5% on Net 
Sales. 

i Maximum—Draw—$35.00; Commission—10% on Net 

Sales. 

K. Female detail clerks in all divisions: 

Minimum—$20.00 plus Vi of 1% on Net Sales. 
Maximum—$32.50 plus Y> of 1% on Net Sales. 

L. Male detail clerks in all divisions except 62, 66, 68, 69, 72, 

74, 81, 85, and 87: 

Minimum—$30.00 plus y* of 1 % on Net Sales. 
Maximum—$45.00 plus \/ 2 of 1% on Net Sales. 

M. Male detail clerks in divisions 62, 68,69, and 85: 

Minimum—Draw—$30.00; Commission—4% on Net 
Sales. 

Maximum—Draw—$45.00; Commission—6% on Net 
Sales. 

33 N. Male detail clerks in divisions 66 and 72: 

Minimum—Draw—$30.00; Commission—4% on Net 
Sales. 

i Maximum—Draw—$45.00; Commission 5% on Net 

Sales. 
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O. Male detail clerk in division 74 and 81: 

Minimum—$30.00 plus V 2 of 1% on Net Sales. 
Maximum—$50.00 plus */£> of 1% on Net Sales. 

P. Male detail clerk in division 87: 

Minimum—Draw—$30.00;—Commission—4% on Net 
Sales. 

Maximum—Draw—$50.00; Commission—7% on Net 
Sales. 

Q. Non-Selling employees—Job: 

Freight Elevator Operator_$24.20 

Receiving Clerks_ 28.60 

Stockmen_ 24.20 

Markers_ 

Delivery Clerks- 28.60 

Warehousemen_ 24.20 

Display Helpers_ 24.50 

Cardwriter- 20.00 

Window Trimmer_ 30.00 

Adjustment Clerks_ 22.00 

General Clerical_ 17.60 

Dockmen___ 24.20 

Porters_ 18.92 

Carpenters_ 33.00 

Timekeepers- 20.24 

Invoice Records Clk. Jr_ 17.60 

Invoice Records Clk. Sr_ 

Sales Audit Clerks_ 22.00 

Sales Audit Machine Clerks_ 20.24 

Stenographers- 22.00 

Secretaries_ 26.40 

Cashiers_ 17.60 

Typists_ 17. 60 

Telephone Operators___ 20.24 

Cr. Office Bookkeepers- 20.24 

Credit Cashiers_ 17.60 

Credit Follow-up Clerks_ 20.24 

General Servicemen_ 30.80 

Tailor__ 39.00 

Seamstress_ 22. 00 

Service Station Attendants_ 28.60 

Watchmaker_ 41.80 

34 Exhibit 8 .—Memorandum of Agreement Covering Re¬ 
tail Stores at Grand River, Gratiot, and Dearborn, 
Michigan 

The following agreement has been reached with the United 
Retail, Wholesale and Department Store Employees of 


Minimum 

Maxim 

um 

._ $24.20 

$35. 

20 

_ 28.60 

39. 

60 

_ 24.20 

35. 

20 

_ 17.60 

26. 

40 

. 28.60 

39. 

60 

. 24.20 

39. 

60 

_ 24.50 

35. 

00 

. 20.00 

32. 

50 

.30.00 

45. 

00 

- 22.00 

33. 

00 

- 17.60 

28. 

60 

_ 24.20 

35. 

20 

_ 18.92 

26. 

40 

-33.00 

55. 

00 

- 20.24 

33. 

00 

— 17.60 

28. 

60 

-22.00 

33. 

00 

- 22.00 

33. 

00 

-20.24 

30. 

80 

-22.00 

33. 

00 

_ 26.40 

37. 

40 

_ 17.60 

28. 

60 

. 17.60 

28. 

60 

. 20.24 

30. 

80 

- 20.24 

30. 

80 

_ 17.60 

28. 

60 

. 20.24 

30. 

80 

- 30.80 

4a 

40 

_ 39.00 

50. 

60 

- 22.00 

2a 

60 

- 28.60 

39. 

60 

- 41.80 

63) 

80 
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America, C. I. 0., covering the hours, wages and working con¬ 
ditions of this store. 

Article I 

The Company recognizes the Union as the sole collective 
bargaining agency for the employees above designated. 

Article II 

Section 1. A normal week’s work shall consist of forty-four 
(44) working hours. All hours worked in excess of forty-four 
(44) in any one week shall be considered overtime and com¬ 
pensated for at the employee’s regular hourly rate, provided, 
however, that during four (4) weeks of the year, to be chosen 
by the Company, only hours worked in excess of forty-eight 
(48) shall be considered overtime and compensated for at the 
employee’s regular hourly rate. 

This section does not apply to commission salesmen, service¬ 
men, or time payment collectors when working outside the 
store. 

Section 2. An employee’s regular hourly rate shall be deter¬ 
mined by dividing his basic weekly rate by forty-four (44). 

Section 3. Each employee shall remain at work after the 
store closing hours for the purpose of completing sales with 
customers, checking out cash registers and the like, and such 
time, up to fifteen (15) minutes per day, shall not be considered 
overtime. 

Article III 

Section 1. The minimum weekly wage rates for all regular 
full time basic employees covered by this agreement shall be 
as follows: 

A. Salespersons in all divisions except the mail order depart¬ 
ment and divisions 24, 26, 39, 54, 62, 66, 68, 69, 72, 74, 
81 and 85. 

Women: 

First year—$18.00 plus 1% on net sales. 

Second year—$19.00 plus 1% on net sales. 

Thereafter—$20.00 plus 1% on net sales. 
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35 Men: 

First year—$20.00 plus 1% on net sales. 

Second year—$25.00 plus 1% on net sales 
Thereafter—$27.50 plus 1% on net sales. 

B. Salespersons in Mail Order Department. 

Women: 

First year—$18.00. 

Second year—$19.00 
Thereafter—$20.00 
Plus commission computed as provided for mail 
order desk employees in the store operation manual 
on file in the office of the store manager. 

C. Salespersons in divisions 24 and 26: 

Women: 

First year—$18.00 plus 1% on net sales. 

Second year—$19.00 plus 1% on net sales. 

Thereafter—$20.00 plus 1% on net sales. 

Men: 

First year—$25.00 plus 1% on net sales. 

Second year—$27.50 plus 1% on net sales. 
Thereafter—$30.00 plus 1% on net sales. 

D. Men’s Suits Salesmen in Division 39. 

Men: 

First year—$25.00 plus 1% on net sales. 

Second year—$27.50 plus 1% on net sales. 

Thereafter—$30.00 plus 1% on net sales. 

E. Salespersons in Division 54. 

Women: 

First year—$20.00. 

Second year—$21.00. 

Thereafter—$22.00. 

F. Salespersons in divisions 62, 66, 68, 69, 72, 74, 81 and 85 
shall receive a guaranteed weekly draw of $25.00 per week 
against commissions as follows: 

1. Division 66-^5%. 

2. Divisions 62, 68,69 and 85—6%. 

3. Division 72—Wool lines—5%. 

Hard Surface Lines—6%. 
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4. Division 74—6%. 

5. Division 81—Material—8%. 

Labor— i%. 

Provided, however, that the commission shall be 10%^ 
on applied jobs. 


G. Non-selling employees: 

Tailors____ $40.00 

Pressers_ 30.00 

Engineers_!_ 42.50 

Brake Adjuster_ 37.50 

30 Stock Boys: 

First year_ __ 18.00 

Second year_ 20.00 

Thereafter_!_ 22.50 

« 

Vale Shippers. Receivers, Heavy Order Fillers & 
Checkers: 

First year_ 27.50 

Second year- 30.00 

Thereafter_ — 31.90 

Alteration Girls: 

First year_ 20.00 

Second year_ 22.50 

Thereafter_ 25.00 

/ , 

Porters: 

First year_ 22.50 

Second year_ 25.00 

Thereafter_ 27.50 

Female Markers: 

First year- 18.00 

Second year_1 19.00 

Thereafter_ 20.00 

Displaymen: 

First year-—- 25.00 

Second year_ 27.50 

Thereafter- 80. OO 

Display Helpers: 

First year- 20.00 

Second year- 22.50 

Thereafter--- 25.00 
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Sign writers: 

First year- 

Second year- 

Thereafter- 

General Clerical Employee: 

First year;- 

Second year- 

Thereafter_ 


30. Op 
32.50 
35.00 


18.00 

20 . 0 b 

22.50 


Register Cashiers: 

First year-.- 

Second year- 

Thereafter-!_ 

v 

Office Cashiers: 

First year- 

Second year- 

Thereafter- 



Telephone Operator, Adjustment, Delivery, Service Record 
and Credit Clerks: 

First year_:- 

Second year-- 

Thereafter- 

Stock Record Clerks: 

First year- 

Thereafter- 

Sales and Cash Reports Clerks: 

Second year_ 

Thereafter- 

Watchmen and Maintenance Employees: 

First year- 

Second year- 

Thereafter_ 

Elevator Operators and Maids: 

First year_ 

Second year- 

Thereafter_ 

Service Station Employees: 

First year_ 

Thereafter-'- 


20.00 

22:50 

25.00 


30.00 
32.50 
35. pO 



25. CO 
28.5|o 
32.50 
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Female Luncheonette Employees: 

First year—$17.00 plus a meal for each meal worked. 

Second year—$18.00 plus a meal for each meal worked. 

Thereafter—$19.00 plus a meal for each meal worked. 

Male Luncheonette Employees: 

First year—$18.00 plus a meal for each meal worked. 

I Second year—$19.00 plus a meal for each meal worked. 

Thereafter—$20.00 plus a meal for each meal worked. 

Section 2. Regular part time basic employees shall be paid 
on an hourly basis and their hourly rate will not be less than 
the weekly minimum rate for their classification set forth in 
Section 1 above, prorated to an hourly rate, plus commission 
on net sales in those classifications providing for commission. 

Section 3. All time worked on Sundays and holidays shall 
be paid for at the rate of time and one-half. 

Section 4. No employee shall be required to work less than 
four (4) hours in any one day. 

Section 5. The Company will consider among other factors, 
the previous selling experience of new employees in determin¬ 
ing the wage to be paid such employees. 

* 

38 Article IV 

New Year's Day, Memorial Day, Fourth of July, Labor Day, 
Thanksgiving Day and Christmas Day shall be considered holi¬ 
days. When a holiday falls on Sunday the following day shall 
be observed as a holiday. Regular full time employees will be 
paid for these holidays provided they are at work on the work¬ 
ing days preceding and following the holidays. 

Article V 

All regular full time employees shall be granted one week's 
vacation with pay after one year of continuous service, and 
two weeks' vacation with pay after two or more years of con¬ 
tinuous service, all as more fully set forth and subject to the 
conditions stated in the Company's statement of vacation pol¬ 
icy on file in the office of the store manager. It is agreed that 
the weekly vacation pay of commission salesmen shall be the 
amount of their weekly draw, or two per cent (2%) of the to¬ 
tal commissions earned by them during the fifty (50) weeks 
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preceding the date on which they become entitled to a vacation, 
whichever is greater. 

Article VI 

Whenever the Union’s grievance committee or representa¬ 
tive desires to present a grievance to the Company, it shall re¬ 
quest of the store manager a meeting for such purpose, and 
the store manager or a representative designated by him shall 
meet with the committee at a time mutually convenient for 
the purpose of considering such grievance, and a decision shall 
be reached and reported within ten (10) days. 

Article VII 

This agreement shall be in full force and effect after the 
2nd day of January, 1942. Either party may cancel all or any 
part of this agreement by giving thirty (30) days’ written no¬ 
tice of such cancellation to the other party. 

Montgomery Ward <fc Co., Incorporated. 

Dated: December 24, 1941. 

Memorandum of Agreement Covering Retail 
Store at Royal Oak, Michigan 

The following agreement has been reached with the United 
Retail, Wholesale and Department Store Employees of Amer¬ 
ica, C. I. O., covering the hours, wages, and working con¬ 
ditions of this store. 

39 Article I 

The Company recognizes the Union as the sole collective 
bargaining agency for the employees above designated. 


Article II 

Section 1. A normal week’s work shall consist of forty-fo 
(44) working hours. All hours worked in excess of forty-: 

(44) in any one week shall be considered overtime and 
pensated for at the employee’s regular hourly rate, provided, 
however, that during four (4) weeks of the year, to be chosen 
by the Company, only hours worked in excess of forty-eight 


r-four 

’■-four 
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(48) shall be considered overtime and compensated for at 
the employee’s regular hourly rate. 

This section does not apply to commission salesmen, service¬ 
men, or time payment collectors when working outside the 
store. 

Section 2. An employee’s; regular hourly rate shall be de¬ 
termined by dividing his basic weekly rate by forty-four (44). 

Section 3. Each employee shall remain at work after the 
store closing hours for the purpose of completing sales with 
customers, checking out cash registers and the like, and such 
time, up to fifteen (15) minutes per day, shall not be con¬ 
sidered overtime. 

Article III 

\ 

Section 1. The minimum weekly wage rates for all regular 
full time basic employees shall be as follows: 

A. Salespersons in all divisions except the mail order depart¬ 
ment and divisions 62,66,68,69,72 and 85, and outside sales¬ 
men in divisions 74 and 81. 

Women: 

i First year—$16.00 plus 1 % on net sales. 

Second year—$17.00 plus 1% on net sales. 
Thereafter—$18.00 plus 1% on net sales. 

Men: 

i First year—$20.00 plus 1% on net sales. 

Second year—$22.50 plus 1% on net sales. 
Thereafter—$25.00 plus 1% on net sales. 

B. Salespersons in Mail Order Department: 

Women: 

First year—$16.00. 

Second year—$17.00. 

Thereafter—$18.00. 

Plus commission computed as provided for mail 
order desk employees in the store operation manual 
on file in the office of the store manager. 

40 C. Salespersons in divisions 62, 66, 68, 72, and 85, and 
I outside salesmen in divisions 74 and 81 shall receive a 
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guaranteed weekly draw of $25.00 per week against commis¬ 
sions as follows: 

1. Divisions 62, 66, 68, 69, 72 and 85—5%. 

2. Outside salesmen in division 74—6%. 

3. Outside salesmen in division 81—material 8%; labor 

4%. 

Provided, however, that the commissions shall I be 
10% on applied jobs. 


D. Non-selling employees. 


Sales & Cash Report Clerk: 

First year- 

Second year_ 

Thereafter_ 


$ 20.00 


22.50 

25.00 


Office Cashier: 

First year_ 

Second year- 

Thereafter_ 

Head Stock Record Clerk: 

First year- 

Thereafter—_ 

•Gen. Clerical—Adj. Del. Records, Service Records, Credit 
Office. Telephone-Personnel-Stock Record & Cashier 
Office Clerks: 

First year_ 

Second year- 

Thereafter- 

Porter: 

First year_ 

Second year_._ 

Thereafter- 

"Service Station: 

First year- 

Second year_ 

Thereafter- 

Marking Girls: 

First year_ 

Second year- 

Thereafter- 

Receiving & Shipping & Dock Head Men: 

First year_ 

Second year- 

Thereafter_ 



18.00 

20.00 

£.50 


20.00 

£.50 

£.00 


25. 


00 
27.50 
30.00 


16.00 

17.00 

18.00 


25.00 

27.50 


30.00 
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41-' Stock Boys: 

First year__ 18.00 

Second year_ 1ft. 00 

Thereafter-- 20.00 

Alteration: 

First year_ 18.00 

Second year_ 19.00 

Thereafter_ 20.00 

Mechanical Service: 

First year_ 27.50 

Second year_ 30.00 

Thereafter___ 32.50 

Display Men: 

First year- 20.00 

Second year- 22.50 

Thereafter_ 25.00 


Section 2. Regular part time basic employees shall be paid 
on an hourly basis and their hourly rate will not be less than 
the weekly minimum rate for their classification set forth in 
Section 1 above, prorated to an hourly rate, plus commission 
on net sales in those classifications providing for commission. 

Section 3. All time worked on Sundays and holidays shall 
be paid for at the rate of time and one-half. 

Section 4. No employee shall be required to work less than 
four (4) hours in any one day. 

Section 5. The Company will consider, among other factors, 
the previous selling experience of new employees in determin¬ 
ing the wage to be paid such employees. 

Article IV 

New Year’s Day, Memorial Day, Fourth of July, Labor Day, 
Thanksgiving Day and Christmas Day shall be considered holi¬ 
days. When a holiday falls on Sunday the following day shall 
be observed as a holiday. Regular full time employees will be 
paid for these holidays provided they are at work on the work-, 
ing days preceding and following the holidays. 

Article V 

All regular full-time employees shall be granted one week’s 
■ vacation with pay after one year of continuous service, and 
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two weeks’ vacation with pay after two or more years of con¬ 
tinuous service, all as more fully set forth and subject to the 
conditions stated in the Company’s statement of vacatipn 
policy on file in the office of the store manager. It is 
42 agreed that the weekly vacation pay of commission 
salesmen shall be the amount of their weekly draw, or 
two percent (2%) of the total commissions earned by them dur¬ 
ing the fifty (50) weeks preceding the date on which they be¬ 
come entitled to a vacation, whichever is greater. 

Article VI 

The Company in filling vacancies and determining lay-offs 
and call-backs, shall consider length of service, experience, 
ability and performance. 

Article VII 

Whenever the Union’s grievance committee or representa¬ 
tive desires to present a grievance to the Company, it shall re¬ 
quest of the store manager a meeting for such purpose, Jind 
. the store manager or a representative designated by him shall 
meet with the committee at a time mutually convenient for 
the purpose of considering such grievance, and a decision shall 
be reached and reported within ten (10) days. 

Article VIII 

None of the provisions of this agreement, and no modifica¬ 
tion thereof, shall be binding upon the Company until counter¬ 
signed by the Company’s assistant secretary in charge of 
labor relations. 

Article IX 

This agreement shall be in full force and effect after the 19th 
day of February, 1942. Either party may cancel all or any 
part of this agreement by giving thirty (30) days’ written 
notice of such cancellation to the other party. 

Montgomery Ward & Co., Incorporated. 

Dated: February 19,1942. 

696160-44 - 4 


48 
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EXHIBIT C 

National War Labor Board 

2-9-43 
Case No. 940 

In the Matter of Montgomery Ward & Co., Inc., and 
United Mail Order, Warehouse & Retail Employees 
Union of the United Retail, Wholesale Department 
i Store Employees of America, Local No. 20. 

Filed October 5, 1943 
21483 

PANEL REPORT AND RECOMMENDATIONS—PART 1 
j Preliminary Recital 

i A. Parties to the Dispute 

Montgomery Ward & Co. has its principal office in Chicago, 
Illinois and is engaged in the manufacture, sale, purchase and 
distribution of general mechandise to mail order houses and 

t 

retail stores. It maintains and operates 9 mail order houses, 
some 650 retail stores, 4 factories and a number of warehouses. 

The Union involved is the United Mail Order Warehouse 
and Retail Employees Union affiliated with the CIO, and 
more specifically the Locals of this Union in the cities of Den¬ 
ver, Detroit, New York and Chicago. 

i B. History of the Dispute 

• 

The Denver Local 269 represents the collective bargaining 
agent with the Company’s retail store at Denver, composed 
of approximately 233 employees. It was certified by the 
National Labor Relations Board in July 8, 1942. Written 
demands were presented by the Union to the Company on or 
before October 27, 1942, and negotiations were carried on be¬ 
tween the parties in December, 1942, but no agreement was 
reached. 

The Detroit Local No. 332 represents the employees at the 
retail stores of the Company in Detroit, which are located at 
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Grand River Avenue, which has 327 employees; Gratiot Ave¬ 
nue, which has 200 employees; Dearborn, which has about 222 
employees; and Royal Oak, which has approximately 100 em¬ 
ployees. The Union was certified as the bargaining represen¬ 
tative for the first 3 stores named, on November 28, 1941, aiid 
for the Royal Oaks store on January 13, 1942. No full agree¬ 
ment has been reached by the Detroit Local and the Company. 

The New York Local represents the bargaining unit of the 
Company’s retail store at Jamaica, New York, which bargam¬ 
ing unit is composed of approximately 246 employees. 
44 It was certified on April 14,1941, and thereafter confer¬ 
ences were held from time to time in an endeavor to 
reach a bargaining agreement, but such efforts were in vain. 

These disputes were certified to the Board on December 
7,1942, after the parties were unable to come to an agreement 
and the efforts of the Conciliation Service were ineffective. 
A Panel consisting of: Walter P. Stacy, representing the Pub¬ 
lic; Francis A. Davis, representing Industry; and William 
Hanscom, representing Labor, were designated to hear this 
dispute and hearings were held in Washington, D. C., on 
January 14 and 15, 1943. 

At the commencement of the hearing, the Union requested 
the Panel to consider, in addition to the above Locals, certain 
departments of Local No. 20 of Chicago. The Union urged 
that the Panel recommend to the Board that the provision^ of 
the directive order in case No. 192 be extended to cover the 
departments in question. It was pointed out that after Case 
No. 192 was certified to the Board, the Company recognized 
Local No. 20 as the bargaining agent for the central printing 
department and foi other departments not theretofore repre¬ 
sented by the Local. After directive order of the Board was 
handed down. Local No. 20 requested the employer to extend 
the provisions contained therein to these departments which 
the employer refused to do. It is the Union’s contention that 
the directive order in Case No. 192 was intended to cover all 
of the employees represented by Local No. 20 as of the date of 
said directive order and that the Company should, therefore, 
fully comply with the order and extend the benefits of that 


50 N. W. L. B. VS. MONTGOMERY WARD <fc CO., INC. 

order to these departments. It further pointed out that the 
Panel in the prior case refused to accept the dispute concern¬ 
ing these departments because the particular dispute was not 
certified as part of the entire case. Somehow this dispute was 
not certified as part of the instant case. The Union feels, how¬ 
ever, that in all fairness, these departments should receive the 
benefits of the order in Case No. 192 and so requests the Panel 
to recommend. 

The Company, on the other hand, takes the position that 
the Panel can only pass upon the parties to the dispute as 
contained in the certification and that, therefore, the Panel 
has no jurisdiction over these departments represented by 
Local No. 20, at the present time. It is the Company’s posi¬ 
tion that the directive order in Case No. 192 did not cover these 
departments and was not intended to do so because at the time 
of the hearing before that Panel these particular departments 
were not a part of that dispute. 

On this point which, strictly speaking is not an issue in 
this case, the Panel believes that the sole question involved 
is whether or not the board intended, in its directive 
45j order in Case No. 192, to include the several depart¬ 
ments in question. It, therefore, becomes a question of 
interpretation or clarification by the Board and the Panel 
recommends that the Board give the parties the benefit of its 
interpretation so that they may know whether or not the de¬ 
partments in question were included in that directive order. 

In addition to this, the Union raised the point, near the 
dose of the hearings, that the Company should be directed 
to incorporate in the agreements clauses relating to hours 
of work, overtime, vacation, etc. The Company said they 
were willing, at all times, to enter into an agreement contain¬ 
ing such provisions and, as a matter of fact, included them in 
the Chicago agreement but later deleted them at the request 
of the Union. The Union claims this is not correct but rather 
that the Company wanted to state in the agreement that it was 
entering into the agreement under protest. The Union did not 
want to enter into an agreement with this qualification. The 
Company retaliated that the protest only applied to the por- 
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tions of the agreement directed by the Board and not to these 
other clauses. 

It is the Panel’s understanding from the colloquy, engaged 
in by the respective counsel, that these numerous clauses re¬ 
ferred to were substantially agreed to by the parties in their 
negotiations. If this be the case, the Panel recommends that 
the parties incorporate such clauses into their contracts. 

The Panel has decided to submit two separate reports in this 
case. Part I covers the issues as hereinafter discussed and 
Part II will cover the wage issue. This procedure is necessi¬ 
tated because of a wage study which must be made before a 
final determination can be reached concerning the wage issue 
and because of the Panel’s desire not to delay the entire report. 

The Issues 

1. Union Shop and Check-Off. 

2. Seniority Rights. 

3. Arbitration. 

1. Union Shop and Check-Off. 

The Union’s Position. 

On this issue the Union is requesting that the Panel recom¬ 
mend to the Board that it go one step further in this case than 
it did in Case No. 192 and instead of directing a maintenance 
of membership clause, order a union shop provision in the 
agreements under consideration here. In substantiation 
46 of this position, the Union pointed out that negotiations 
at these 3 localities reached an impasse when the Com¬ 
pany refused to depart from its “established policy” and took 
the same stand as it did in the prior case before the Board. The 
Union claims that in Detroit it received 90% of the vote in 
the National Labor Relations Board election. Thereafter 
negotiations were carried on in November and December, U41, 
and although many of the provisions of the agreement were 
settled, no final agreement was reached. The Union stated 
that negotiations in Detroit were held in abeyance because of 
negotiations being carried on with the Company’s main office 
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in Chicago. It was hoped that an agreement would be reached 
in Chicago which would set a pattern for the other localities. 
In June, 1942, the Union wrote to Mr. Barr, the labor relations 
manager of the Company, requesting a meeting in which it 
expressed a desire that negotiations could be concluded and a 
written agreement reached between the parties. The Union 
received a reply dated July 2,1942, which stated that the same 
points were involved in the Chicago dispute which was certified 
to the National War Labor Board and in view of this, it was 
thought best to delay the Detroit negotiations. The Union 
stated that it understood from this that the Chicago case would 
be controlling in Detroit. Subsequently, the Union discovered 
that the Company did not intend to extend the provisions of 
the agreement in Chicago to its other localities. 

In Denver and New York, substantially the same situation 
prevailed, that is to say, that the Company had refused to 
concede to these locals the benefits of the directive order in Case 
No. 192, and insists on considering each one as a separate and 
distinct dispute. 

The Union stated that after the directive order in Case No. 
192 was handed down, the Company proceeded to discourage its 
employees from retaining membership in the Union or from 
joining the Union, by posting notices throughout the plant and 
publicizing its anti-union attitude by means of advertisements 
in the press throughout the entire country. The Union sub¬ 
mitted copies of the advertisements and copies of the circulars 
as exhibits to the Panel and characterized them as false and 
misleading. . 

The Union claimed that because of this activity on the part 
of the Company and because of its adamant position, a main¬ 
tenance of membership clause would not in any way be suffi¬ 
cient protection to the Union’s membership. The very large 
turnover in help, particularly in Detroit, was emphasized as a 
principal factor for the necessity of the union shop. 
47 | The Union does not want a dispute over every new em¬ 
ployee who is hired but it feels that the Company, by its 
statement in the press, has taken the attitude that such will 
be the case. 



N. W. L. B. VS. MONTGOMERY WARD Sc CO., INC. 


The Union also claims that in addition to the Company’s 
antiunion attitude and its lack of good faith, a union shop is 
essential for the following reasons: 

(a) Because the Company refuses to agree to an arbitration 
clause which clearly demonstrates that it intends to be the 
final arbiter in all disputes. 

(b) Because of the Company’s unwillingness to agree to a 
seniority clause. 

(c) Because the Unions are the sole and exclusive bargain¬ 
ing agent of all the Company’s employees in Denver, Detroit, 
New York, and in fact represent the overwhelming majority. 

(d) Because the union shop will enable the Union to main¬ 
tain discipline among the employees and thus secure con¬ 
tinuous operation. 

In connection with this issue, the Union refers to the Panel 
report in Case No. 192 which sets out at length the policy of 
the Company towards unions in its other plants and empha¬ 
sized the numerous cases of unfair labor practices in which 
the Company was involved before the National Labor Rela¬ 
tions Board throughout the country. 

The Union is also requesting a voluntary check-off similar 
to the one which it requested and received in Case No. 192. In 
that case the Union pointed out that it had a similar check-off 
arrangement in Gimbels, Stems, Hearns, Bloomingdales and 
Macy’s in New York, the Fair store and Boston store in Chicajgo 
and in many other establishments. It is quite difficult for t)he 
Union to collect the dues because of irregular lunch hours which 
the employees observe. Lastly, the Union pointed out that 
the Company checks off from the pay of each worker premiuJns 
for group life insurance and for Wards Employees Benefit Plan 
covering sickness and accidents. In addition, the Company 
has a plan under which installment payments for goods pur¬ 
chased by the employees are checked off from their wages. 
Consequently there would be no hardship on the Company to 
deduct the Union dues. 

The Company’s Position. 

In its opening statement the Company said that it would 
not agree to make the provisions of the Board’s directive order 
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in Case No. 192 applicable to these other Locals because the 
Company feels that such order is illegal, uneconomic 
48! and wholly erroneous and it refuses to be a party to such 
an illegal act. Furthermore, the Company contends 
that although the principle of the union shop is exactly the 
same for these 3 locals, nevertheless, it assumes that the Board 
will make its rulings on the facts and merits of each particular 
case. 

The Company also stated that it is opposed to any require¬ 
ment which makes it necessary that an employee be a union 
member in order to work for a living. 

It contends that: 

(a) The closed shop is contrary to the fundamental Ameri¬ 
can principles of liberty and freedom. 

(1) Liberty requires than an employee be free to join, to 
refuse to join, or to resign from the Union without losing his 
job. 

(2) Liberty requires that an employer be free to employ the 
person best suited for the work. 

(b) The closed shop is uneconomic because it tends to create 
a monopoly of labor. 

(c) The form of closed shop called maintenance of mem¬ 
bership, is illegal under the terms of the National Labor Re¬ 
lations Act. 

(d) The closed shop is unnecessary to and inconsistent with 
sound unionism. 

(1) The closed shop deprived the employees of direct means 
of defending themselves against union inefficiency, compla¬ 
cency and corruption. 

(2) The closed shop guarantees the Union’s existence and 
thus removes the union’s incentive to protect the employees’ 
interests. 

In regard to the references made by the Union to the cases 
before the National Labor Relations Board, the Company 
stated that when the National Labor Relations Act first came 
into existence, some of the Company’s supervisors, in ignorance 
of the provisions of that Act, made mistakes which violated 
the law and the policy of the Company, but such mistakes are 
not, and should not be, attributable to the Company. 
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On the question of check-off, the Company believes that such 
a provision in a contract is illegal under Section 8 (2) of the 
National Labor Relations Act and, consequently, is adverse 
to include it in any collective bargaining agreement. 

49 Discussion. 

It is the opinion of the Panel that the Union here 
should be granted the standard maintenance of membership 
clause. 

The Panel believes that these Locals are entitled to the saipae 
protection as was afforded to the Chicago Local in Case No. 
192. Factually, the situations differ but little. The Union 
points out the Company’s previous record, in so far as its labor 
relations are concerned, and places great stress on the Com¬ 
pany’s firm position taken in respect to any form of union secu¬ 
rity. The Company, on the other hand, states that the unfair 
labor practices, to which the Union refers, happened some 5 or 
6 years ago when the Company’s supervisors were acting with¬ 
out sufficient knowledge of the extent and meaning of the 
National Labor Relations Act. It is the opinion of the Panel 
that whatever the Company’s attitude might be towards the 
Union and* its members, that nevertheless the posters in the 
shop and the advertisements in the newspapers might very well 
have a demoralizing effect on the members of the Union and on 
those who might have intended to join the Union. 

In addition to this, the unions are faced with a tremendous 
turn-over in personnel among the Company’s employees. Ob¬ 
viously, with many new employees being taken on by the em¬ 
ployer and knowing of the Company’s apparent attitude 
towards the Union, as expressed in the above-mentioned posters 
and advertisements, the Union’s position would undoubtedly be 
weakened. In view of the fact that this Union, among others, 
has pledged itself not to strike for the duration of the war and 
has abided by that pledge, the Panel feels that the Compainy 
should not take advantage of the circumstances and that the 
Union is entitled to the protection of the maintenance of mem¬ 
bership clause. This, of course, does not meet with the Union’s 
request for a union shop but it is the opinion of the Panel, in 
the light of the Board’s past decisions, that a maintenance of 
membership clause is all that the Panel can recommend. 


56 N. W. L. B. VS. MONTGOMERY WARD & CO., INC. 

On the question of check-off, the Panel believes that the 
Union should be granted the same type of clause as was granted 

l in Case No. 192, namely, a voluntary revocable check-off. 
50 Seniority. 

The Union’s Position. 

The Union is asking for a strict seniority clause because 
of the fact that lay-offs, rehirings and promotions are not based 
on any set rules but simply on the whim, desire and personal 
feelings of supervisory employees. The Union contends that 
it has been clearly demonstrated in the last 2 years that because 
there is no strict seniority clause, the employment of active 
members of the Union has become endangered. The Union 
also claims that the employer’s refusal to agree to arbitration 
mid its refusal to concede a union shop, give the Union mem¬ 
bers no security of employment. 

The Company’s Position. 

The Company is opposed to any strict seniority clause be¬ 
cause it believes that the employee’s performance, ability and 
experience should be considered along with length of service, in 
determining both layoffs and promotions. It feels that the 
determination of layoffs on the basis of length of service alone 
tends to destroy the efficiency and interest of the employees. 
In addition, it states that an employee acquires security by gain¬ 
ing experience and improving his performance as he builds up 
his length of service, rather than by length of service alone. 

Discussion. 

This issue is precisely the same as the issue before the Panel 
in Case No. 192. Obviously, the same situation prevails 
throughout this Company’s entire organization in respect to 
seniority. This problem was considered at length in the prior 
case and a seniority clause was recommended to the Board, 
which in turn made such clause a provision of its directive 
order. The Panel feels that in the light of all these circum¬ 
stances and in view of the similarity of the problem, the same 
seniority clause should be recommended in this case. 



N. W. L. B. VS. MONTGOMERY WARD * CO., INC. 


3. Arbitration. 

The Union’s Position. 

The Union requests a clause providing for an impartial ar¬ 
bitration board which would have the power to finally settle 
disputes between the parties. The Union feels that it is not 
fair to vest the final determination of a dispute in the 
51 Company, because it believes that such a power may and 
will be used to discourage membership in the unions. 
The Union is not desirous of invading those functions which 
belong to management but it does want and feel it is entitled to 
arbitrate any dispute that arises out of the working conditions 
of matters that directly affect the employees. 

It points out that in most instances, arbitration is very sel¬ 
dom resorted to, but, nevertheless, it is highly important to the 
workers to known that if a dispute cannot be settled, then some 
outside party or agency will pass upon the dispute in an im¬ 
partial and fair manner. 

Company’s Position. 

The Company is opposed to such a clause because it feels 
that future disputes may include ultimate management deci¬ 
sions involving general business practice or the choice of per¬ 
sonnel. It does not want to leave such decisions to a third 
party. It feels that such a practice would be unsound because 
the management, by reason of its experience and knowledge of 
the business, is in a better position than any outsider to make 
sound decisions. Furthermore, the management does not want 
to relinquish their responsibility of making decisions. The 
Company also argues that an arbitration clause tends to in¬ 
terfere with the sound handling of grievances directly with tne 
employees and their representatives and that such a clause 
tends to make a contest out of grievances rather than a matter 
for adjustment. 

Discussion. 

As ip the seniority issue, virtually the same problem has 
heretofore been presented to the Board by these parties in 
Case No. 192, in the question of Arbitration. 
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I The Panel in that case, worked out an arbitration clause which 
limited the types of questions which could be brought to arbi¬ 
tration. In doing this, it eliminated all matters that did not 
apply to the day-to-day file of the employees and their relations 
with their supervisors. The clause, so recommended in that 
case, was unanimously approved by the Board. 

In view of the similarity of circumstances and the problem 
raised before this Panel, it is recommended that the same arbi¬ 
tration procedure be directed in this case. 

i Recommendations 

The Panel unanimously submits the following recommenda¬ 
tions: 

1. That the Board interpret its previous order in Case No. 

• 192 so that the parties may know whether or not the 
52 several departments in question in the Chicago branch of 
the Company were intended to be included in that 
directive order. 

2. That the parties incorporate in their respective agreements 
all of the clauses voluntarily agreed upon. 

i That the Board direct the parties to include in their respec¬ 
tive agreements the following provisions: 

3. Union Security. 

“In order to secure the increased production which will re¬ 
sult from greater harmony between workers and employers and 
in the interest of increased cooperation between union and man¬ 
agement, which cannot exist without a stable and responsible 
union, the parties hereto agree as follows: 

All employes who, fifteen (15) days after the date of the 
National War Labor Board’s Directive Order in this matter, 
are members of the Union in good standing in accordance with 
th$ constitution and by-laws of the Union, and all employees 
who thereafter become members, shall, as a condition of em¬ 
ployment, remain members of the Union in good standing 
for the duration of this contract. 

The Union shall promptly furnish the National War Labor 
Board a notarized list of its members in good standing as of 
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the fifteenth (15) day after the date of the National War Labor 
Board’s Directive Order in this matter. If any employee named 
on that list asserts that he withdrew from membership in the 
Union prior to that day, and any dispute arises, or if any dis¬ 
pute arises as to whether an employee is or is not a member 
of the Union in good standing, the question as to withdrawal or 
good standing, as the case may be, shall be adjudicated by an 
arbiter appointed by the National War Labor Board, whose 
decision shall be final and binding on the Union, the employee, 
and the Company. 

The Union agrees that neither it nor any of its officers oi 
members will intimidate or coerce employees into membershi 
in the Union. If any dispute arises (as to whether there h 
been any violation of this pledge or whether any employe^ 
affected by this clause has been deprived of good standing in 
any way contrary to the constitution and by-laws of the Union), 
the dispute shall be regarded as a grievance and submitted to 
the grievance machinery, including the final step of arbitra¬ 
tion. 

In the case of each employee who from time to time fills 
out, executes and (in person or through his Union representa¬ 
tive) delivers to his department head a form requesting the 
Company to deduct from his first pay of each month his Unioi|i 
dues for the preceding month of $1.00 and to remit the same to 
the Union, the Company will act upon the request unless and 
until he revokes it in writing or ceases to be employed by the 
Company.” 

53 4. Seniority. 

“In filling vacancies and determining lay-offs and 
call-backs, seniority shall govern where ability is substantially 
equal. Seniority shall be by departments or by such larger 
or smaller groups as the parties may from time to time agree 
upon.” 

5. Arbitration. 

“Grievances may be presented by an employee personally 
or through a Union representative, as the employee desires. 

“A grievance may be presented first to the department 
manager. 
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i “Any griveance not satisfactorily adjusted within five (5) 
days may then be presented to the management board member 
responsible for the department involved. 

i “Any grievance not satisfactorily adjusted within five (5) 
days after presentation to a management board member may 
be presented to the branch manager. The branch manager 
will reach and report a decision within five (5) days. 

“If his decision does not settle the matter, it may be pre¬ 
sented to the President of the Company or such other top ex¬ 
ecutive as he may designate, by the President of the Inter¬ 
national Union or such other top executive of the International 
as he may designate. If these executives are unable within 
five (5) days of the presentation to adjust the grievance, it 
may be submitted to arbitration in the manner following: 

• i “The said executives will make every effort to select a 
mutually satisfactory arbitrator or a mutually satisfactory 
person in whom they have confidence and whose appointment 
of an arbitrator for the parties shall be conclusive upon them. 
If the parties cannot agree either upon an arbitrator or upon 
a person to appoint an arbitrator, either party may request the 
American Arbitration Association to appoint an arbitrator. 
After hearing the parties, the decision of the arbitrator,. by 
whatever method he shall be appointed, shall be binding upon 
the parties. The expenses of the arbitrator shall be paid one- 
half by the Company and one-half by the Union. 

“Grievances, within the meaning of the grievance procedure, 
shall consist only of disputes about working conditions, about 
the interpretation and application of particular clauses of this 
agreement, and about alleged violations of the agreement, 
including alleged abuses of discretion by supervisors in the 
treatment of employees. Changes in general business prac¬ 
tice, the opening or closing of new units, the choice of per¬ 
sonnel (subject, however, to the seniority provision), the 
choice of merchandise to be sold, or other business questions 
of a like nature not having to do directly and primarily 
54 with the day-to-day life of the employees and their 
relations with their supervisors, shall not be the subject 
of grievances and shall not be arbitrable. If any question 
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arises as to whether a particular dispute is or is not a grievance 
within the meaning of these provisions, the question may be 
taken up through the grievance procedure and determined if 
necessary by arbitration.” 

Walter P. Stacy, 

Representing the Public 

F. A. Davis, 

Representing Industry. 

William A. Hanscom, 

Representing Labor. 
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EXHIBIT D 

Before the National War Labor Board 
Case No. 940 


TED, 
M- 
nr. 


In the Matter of Montgomery Ward & Co., Incorpora 
and United Mail Order, Warehouse and Retail El 
ployees Union, C. I. 0., at Denver, Colorado, Detro| 
Michigan, and Jamaica, New York 

Filed October 5,1943 

wards' objections to the panel's report 

National War Labor Board, 

Washington, D. C. 

Re: Case No. 940 

Gentlemen: A National War Labor Board has recom¬ 
mended that the Board issue another order against Mont¬ 
gomery Ward and Co. imposing upon Wards' six large stores 
in Denver, Detroit and New York City: 

1. A form of closed shop, called “maintenance of member¬ 
ship,” together with a check-off of union dues from wages. 

2. Compulsory arbitration of any question the union wishes 
to raise. 

Ward objects to the proposed order for these reasons: 

1. The War Labor Board is without authority. Congress, 
the only law-making authority under the Constitution- has 
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not empowered the Board to order any employer to adopt these 
requirements. 

2. The War Labor Board, by ordering a closed shop in this 
case, will be furthering disrespect for constitutional authority. 
The Board is attempting to assume a power to make rules and 
laws by executive fiat alone. The public is being deceived 
into believing that the Board's orders have the force of law, 
when in fact they have no such effect. Employees are being 
confused and deceived into believing that their government 
desires them to join labor unions when in fact the national 
policy as declared by Congress is that employees are free to 
join or not, as they wish. Thus the Board is destroying the 
very essence of democracy, the right of the people to make 
laws through those whom the people elect for that purpose. 

3. The War Labor Board by promiscuously granting 
56 some form of the closed shop, is destroying the laws con¬ 
stitutionally enacted by Congress. The National 
Labor Relations Act endorses, guarantees, and encourages the 
process of collective bargaining. The orders of this Board, 
however, have led the unions to abandon collective bargaining. 
The union in this case has rushed to the War Labor Board in 
the conviction that the Board will grant more than it could 
obtain through collective bargaining, the procedure which 
Congress has sought to protect and encourage. Other unions 
are following the same course. Thus the Board, by this pro¬ 
ceeding and by its policies as proclaimed in other proceedings 
of this nature, is nullifying the public policy of the nation as 
declared by Congress and set forth in the National Labor Rela¬ 
tions Act. Laws passed by Congress, the only lawmaking 
authority under our Constitution, cannot legally be repealed 
by executive decree. 

4. The proposed order would require Wards to violate the 
law. It would require Wards, first, to interfere with the free 
choice of its employees to resign from the union; second, to 
. given support to the union by a check-off of union dues; and 
third, to discriminate against employees if they resign their 
membership in the union, all in direct violation of the National 
Labor Relations Act. 



-N. W. L. B. VS. MONTGOMERY WARD * CO., INC. 


63 



5. Wards operates in a highly competitive field composed 
of one million seven hundred fifty thousand retail establish¬ 
ments. It is unfair to impose burdens upon Wards and not 
upon those with whom it is in competition. If the retail in¬ 
dustry is to be subjected to the closed shop and arbitration 
requirements, they should be legislated by Congress and ap¬ 
plied uniformly against all retail establishments. 

6. The proposed order would require Wards to surrender to 
outside arbitrators the final decision, on all matters which the 
union may wish to treat as grievances. Thus Wards’ six thou¬ 
sand shareholders would be deprived of the right to 
through the management they select, the affairs of the coi 
tion they own. 

7. Under this “maintenance of membership” form o 
shop, employees are not free to resign from the union wi 
losing their jobs. Wards is compelled to discharge every 
member who fails to maintain his union membership in 
standing (nonpayment of dues, etc.). “Maintenance of mem¬ 
bership” is the starting phase which inevitably leads to the full 

closed shop and a labor monoply. 

57 8. The proposed order violates the fundamental 

principles of liberty. Liberty requires that an employee 
be free to join, to refuse to join, or to resign from a union with¬ 
out losing his job. Liberty requires that an employer be free 
to employ the person best suited for the work. 

9. Wards has consistently defended these principles of lib¬ 
erty. In times of peace, Wards successfully denied all de¬ 
mands for the closed shop in any form. Two years ago the 
Teamsters’ Union, in an effort to force a closed shop, main¬ 
tained a vicious seven months strike against Wards’ retail 
stores and mail order houses on the Pacific coast. Two mail 
order houses and six retail stores were forced to dose, forty- 
three other stores were picketed, and Wards suffered damages 
exceeding two million dollars. Employees were slugged, 
tomers abused, and property destroyed. The railroads, 
express companies, the truckers and finally the United Stat 
Post Office obeyed the demands of the union and, with 
disregard for their obligations to the public and in violation 
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law, refused service to Wards and its customers. Nevertheless, 
Wards, while announcing its willingness to bargain and to con¬ 
tract with the union, refused to compromise the principles it 
was defending. The strike did not end until the union, in writ¬ 
ing, withdrew its demand for a closed shop. 

Even if the War Labor Board had the authority which it 
lacks, it should not, in time of war, when sacrifices are de¬ 
manded of all, grant to any union a privilege it could not have 
obtained in time of peace. 

Wards has no quarrel with legitimate union practices. How¬ 
ever, Wards strongly opposes the War Labor Board’s illegiti¬ 
mate attempts to sabotage our laws and to socialize all 
industry, ostensibly as a part of the war effort. 

Wards desires to continue to obey the law, to preserve con¬ 
stitutional government, to maintain management by owner¬ 
ship, to remain competitive, and to leave its employees free to 
belong or not to belong to a union as they wish. 

In accordance with these principles Wards must reject any 
proposals which require it to enter into contracts which it be¬ 
lieves to be illegal, or to surrender principles which it considers 
to be fundamental In so doing, Wards is taking the course 
which good citizenship requires. 

Yours very truly, 

i Montgomery Ward & Co., 

Sewall Avery, 

President. 

58 EXHIBIT E 

Filed October 5, 1943 

Montgomery Ward, 

i Chicago, April 15 , 1948 . 

National War Labor Board, 

Department of Labor Building, Washington, D. C. 

\ Re: Case No. 940 

Gentlemen: In our letter of February 27,1943, we objected 
to the Panel’s report on the above case for the reason, among 
others, that the proposed order would require Wards to violate 



N. W. L. B. VS. MONTGOMERY WARD k. CO., INC. 


the law. In further support of this objection, we call the 
Board’s attention to the Labor Peace Act of the State of Colo¬ 
rado, under the terms of which: 

1. It is a violation of law for an employer to enter into a 
closed shop agreement unless at least three-fourths of the em¬ 
ployees have voted for such an agreement by secret ballot in 
an election conducted by the State Commission. 

2. All undertakings, express or implied, by employees to 
maintain their membership in a labor organization are declared 
to be contrary to the public policy of the state. 

Yours very truly, 

John A. Barr, 
Manager oj Labor Relations. 

59 EXHIBIT F 

Before the National War Labor Board 

Case No. 940 

In the Matter of Montgomery Ward & Co., Incorporated, 

and United Mail Order, Warehouse and Retail Em¬ 
ployees Union, C. I. O., at Denver, Colorado, Detroit, 

Michigan, and Jamaica, New York. 

Filed October 5, 1943 

SUPPLEMENTAL OBJECTIONS AND COMMENTS 

Montgomery Ward & Co., Incorporated, in addition to its 
previous objections and comments, hereby objects to the panel’s 
report and objects to the issuance of any order in this case for 
the following reasons: 

1. The War Labor Disputes Act, which purports to authoirize 
the National War Labor Board to decide labor disputes, is Un¬ 
constitutional and void because 

a. it delegates legislative power to the Board without Suf¬ 
ficient standards. 

b. it establishes compulsory arbitration and thus impairs 
freedom of contract in violation of the Fifth Amendment to 
the Constitution of the United States; and 

c. it is indefinite and ambiguous. 
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2. The proposed order would be illegal under the terms of 
the War Labor Disputes Act because 

a. this case does not involve Any labor dispute which sub¬ 
stantially interferes with, or which might substantially inter¬ 
fere with, the war effort; 

b. at least one person who participated in making the panel's 
recommendations had a direct interest in the decision; 

c. an order that Wards adopt a “maintenance of member¬ 
ship” clause would violate sections 8(1) and 8 (3) of the 

National Labor Relations Act; and 
60 d. an order that Wards check off union dues would 
violate section 8 (2) of the National Labor Relations 

Act. 

3. The proposed order would deprive Wards of liberty and 
property without due process of law in violation of the Fifth . 
Amendment to the Constitution of the United States because 

a. Wards has not been afforded a fair hearing; 

b. the panel's recommendations are not supported by sub¬ 
stantial evidence; 

c. the panel's recommendations are discriminatory; 

d. an order that Wards adopt a “maintenance of member¬ 
ship” clause would impair the employees' freedom to work and 
Wards' freedom to employ; and 

e. an order of compulsory arbitration would impair Wards' 
freedom of contract. 

Respectfully submitted. 

Montgomery Ward & Co., Incorporated, 

John A. Barr, 

Manager of Labor Relations. 


Dated June 29,1943. 
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EXHIBIT G 


National War Labor Board, 

August 20, 191$. 

Case No. 3930-CS-D (940) 

In the Matter op Montgomery Ward and Company, Inc., 
and United Mail Order, Warehouse & Retail Employ 
Union, Locals of Denver, Colorado, Detroit, Michh 
and New York, New York, CIO 

, Filed October 5,1943 

DIRECTIVE order 

By virtue of and pursuant to the powers vested in it by Execu¬ 
tive Orders No. 9017 of January 12, 1942, and No. 9250 of Oc¬ 
tober 3, 1942, the Act of Congress of October 2, 1942, and t|he 
War Labor Disputes Act of June 25, 1943, the National War 
Labor Board hereby directs the parties to incorporate the fol¬ 
lowing provisions in a collective bargaining agreement: 

1. Union Security: 

“All employees who, fifteen (15) days after August 20,1943, 
are members of the Union in good standing in accordance with 
the constitution and by-laws of the Union, and all employees 
who thereafter become members, shall as a condition of em¬ 
ployment, remain members of the Union in good standing for 
the duration of this contract. 

“The Union shall promptly furnish the National War Labor 
Board a notarized list of its members in good standing as of the 
fifteenth (15th) day after August 20, 1943. If any employee 
named on that list asserts that he withdrew from membership in 
the Union prior to that day, and any dispute arises, or if any 
dispute arises as to whether an employee is or is not a member 
of the Union in good standing, the question as to withdrawal 
or good standing, as the case may be, shall be adjudicated'by an 
arbiter appointed by the National War Laboir Board, whosa 
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decision shall be final and binding on the Union, the employee, 
and the Company. 

"The Union agrees that neither it nor any of its officers or 
members will intimdate or coerce employees into membership 
in the Union. If any dispute arises (as to whether there has 
been any violation of this pledge or whether any employee 
affected by this clause has been deprived of good standing in any 
way contrary to the constitution and by-laws of the Union), 
the dispute shall be regarded as a grievance and submitted to 
the grievance machinery, including the final step of arbitra¬ 
tion. 

62 "In the case of each employee who from time to time 
fills out, executes and (in person or through his Union 
representatives) delivers to his department head a form request¬ 
ing the Company to deduct from his first pay of each month his 
Union dues for the preceding month of $1.00 and to remit the 
same to the Union, the Company will act upon the request un¬ 
less and until he revokes it in writing or ceases to be employed 
by the Company. 

2. Seniority: i 

‘In filling vacancies and determining lay-offs and call-backs, 
seniority shall govern where ability is substantially equal. 
Seniority shall be by departments or by such larger or smaller 
groups as the parties may from time to time agree upon.” 

3. Arbitration: 

"Grievances may be presented by an employee personally or 
through a Union representative, as the employee desires. 

“A grievance may be presented first to the department mana¬ 
ger. 

"And grievance not satisfactorily adjusted within five (5) 
days may be presented to the management board member re¬ 
sponsible for the department involved. 

“Any grievance not satisfactorily adjusted within five (5) 
days after presentation to a management board member may 
be presented to the branch manager. The branch manager 
will reach and report a decision within five (5) days. 
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“If his decision does not settle the matter, it may be presented 
to the President of the Company or such other top executive 
as he may designate, by the President of the International 
Union or such other top executive of the International as he 
may designate. If these executives are unable within five (5) 
days of the presentation to adjust.the grievances, it may be sub¬ 
mitted to arbitration in the manner following: 

“The said executives will make every effort to select a mu¬ 
tually satisfactory arbitrator or a mutually satisfactory person 
in whom they have confidence and whose appointment of an 
arbitrator fpr the parties shall be conclusive upon them. If 
the parties cannot agree upon an arbitrator or upon a person 
to appoint an arbitrator, either party may request the American 
Arbitration Association to appoint an arbitrator. After Rear¬ 
ing the parties, the decision of the arbitrator, by whatever 
method he shall be appointed, shall be binding upon the par¬ 
ties, the expenses of the arbitrator shall be paid one-half by the 
Company and one-half by the Union. 

63 “Grievances, within the meaning of the grievance' 
procedure, shall consist only of disputes about wor 
conditions, about the interpretation and application of 
ticular clauses of this agreement, and about alleged violati 
of the agreement, including alleged abuses of discretion 
supervisors in the treatment of employees. Changes in general 
business practice, the opening or closing of new units, the choice 
of personnel (subject, however, to the seniority provision), 
the choice of merchandise to be sold, or other business questions 
of a like nature not having to do directly and primarily with 
the .lay-to-day life of the employees and their relations with 
their supervisors, shall not be the subject of grievances and 
shall not be arbitrable. If any question arises as to whether a 
particular dispute is or is not a grievance within the meaning 
of these provisions, the question may be taken up through the 
grievance procedure and determined if necessary by 
bitration.” 



ar- 
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4. The question of wages is deferred pending further study 
by the Panel in this case. 


[seal] 


(S) 


William H. Davis, 

Chairman. 

(S) George W. Taylor, 

Vice Chairman. 

(S) Frank P. Graham. 

(S) Wayne L. Morse. 

(S) Martin P. Dtjrkin. 

(S) Robert J. Watt. 

(S) John Brophy. 

(S) Van A. Bittner. 

Dissenting on Paragraphs 1 and 2: 

(S) Almon E. Roth. 

(S) Cyrus Ching. 

i (S) George H. Mead. 

(S) George K. Bait. 

64 Exhibit H 

Filed October 5, 1943 

Chapter 97, Section 65, 1935 Colorado Statutes Annotated: 

* • * * « 

Sec. 65. Coercion of employees to prevent joining labor un¬ 
ions unlawful .—It shall be unlawful for any individual, com¬ 
pany or corporation or any member of any firm, or agent, officer 
or employee of any company or corporation, to prevent em¬ 
ployees from forming, joining or belonging to any lawful 
labor organization, union, society or political party, or to coerce 
or attempt to coerce employees by discharging or threatening 
to discharge them from their employ or the employ of any 
firm, company or corporation, because of their connection with 
such lawful labor organization, union, society or political 


.* ^ .1 

* 


65 Exhibit I 

Filed October 5,1943 

. t 

Sections 4, 6, and 17 of the Labor Peace Act of Colorado: 
-*■**.#* 
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Section 4. Rights of employees. In accordance with the pro¬ 
visions of this act, employees shall have the right of self¬ 
organization and the right to form, join or assist labor organiza¬ 
tion, to bargain collectively through representatives of their 
own free choosing, and to engage in lawful, concerted activities 
for the purpose of collective bargaining or other mutual aid or 
protection; and such employees and each of them shall also 
have the right to refrain from any or all of such activities. The 
aforesaid rights of employees and each and all of thenji are 
essential rights and nothing hereinafter contained shall be so 
construed as to infringe upon or have any operation as against 

or in conflict with such rights and each and all of them. 

*#**«■ 

Section 6. What are unfair labor practices. 

(1) It shall be an unfair labor practice for an employer indi¬ 
vidually or in concert with others: 

(a) To interfere with, restrain or coerce his employees in the 
exercise of the rights guaranteed in Section 4. 

(b) To initiate, create, dominate or interfere with the for¬ 
mation or administration of any labor organization or con¬ 
tribute financial support to it, provided that an employer shall 
not be prohibited from reimbursing employees at their pre¬ 
vailing wage rate for time spent conferring with him, nor from 
cooperating with representatives of at least a majority of his 
employees in a collective bargaining unit, at their request, by 
permitting employee organizational activities on employer 
premises or the use of employer facilities where such activities 
or use create no additional expense to the employer. 

(c) To encourage or discourage membership in any labor 
organization, employee agency, committee, association or rep¬ 
resentation plan by discrimination in regard to hiring, tenure 
or other terms or conditions of employment; provided, that an 
employer shall not be prohibited from entering into ai|i all- 
union agreement with the representatives of his employees, in 
a collective bargaining unit, where three-quarters or more of 
his employees shall have voted affirmatively by secret ballot 
in favor of such all-union agreement in a referendum conducted 
by the Commission. The Commission shall declare any such 
all-union agreement terminated whenever it finds that the labor 
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organization involved unreasonably has refused to receive as 
a member any employee of such employer, and each such all- 
union agreement shall be made subject to this duty of the 
Commission. Any person interested may come before the 
Commission, as provided in Section 8, and ask the performance 
of this duty. 

66 (d) To refuse to bargain collectively with the repre¬ 

sentatives of his employees in any collective bargaining 
unit; provided, however, that where an employer with reason¬ 
able cause files with the Commission a petition requesting a 
determination as to bargaining unit representation, he shall 
not be deemed to have refused to bargain until an election has 
been held and the result thereof has been certified to him 
by the Commission. 

(e) To enter into an all-union agreement except in the man¬ 
ner provided in subsection (1) (c) of this section. 

(f) To violate the terms of a collective bargaining agreement 
including an agreement to accept an arbitration award. 

(g) To refuse or fail to recognize or accept as conclusive 
of any issue in any controversy as to employment relations, the 
final determination, after appeal, if any, of any tribunal having 
competent, jurisdiction of the same or whose jurisdiction the 
employer shall have accepted. 

(h) To discharge or otherwise discriminate against an em¬ 
ployee because he has filed charges or given information or 
testimony in good faith under the provisions of this Act. 

(i) To deduct labor organization dues or assessments from an 
employee's earnings, unless the employer has been presented 
with an individual order therefor, signed by the employee per¬ 
sonally, and terminable at any time by the employee giving 
at least thirty days' written notice of such teripination. 

(j) To employ any person to spy upon employees or their 
representatives, respecting their exercise of any right created 
or approved by this Act. 

(k) To make, circulate or cause to be circulated a blacklist 
as described in Section 88 of Chapter 97 of 1935 Colorado 
Statutes Annotated. 

(l) To commit any crime or misdemeanor in connection with 
* any controversy as to employment relations. 
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(2) It shall be an unfair labor practice for an employee in¬ 
dividually or in concert with others: 

(a) To coerce or intimidate an employee in the enjoyment 
of his legal rights, including those guaranteed in Section 4, or 
to intimidate his family or any member thereof, picket his domi¬ 
cile, or injure the person or property of such employee or his 
family or of any member thereof. 

(b) To coerce, intimidate or induce any employer to inter¬ 
fere with any of his employees in the enjoyment of their legal 
rights, including those guaranteed in Section 4, or to engage 
in any practice with regard to his employees which would con¬ 
stitute an unfair labor practice if undertaken by him on his 
own initiative. 

(c) To violate the terms of a collective bargaining agree¬ 
ment including an agreement to accept an arbitration 

award. 

67 (d) To refuse or fail to recognize or accept as con¬ 

clusive of any issue in any controversy as to employment 
relations the final determination, after appeal, if any, of aiy 
tribunal having competent jurisdiction of the same or whose 
jurisdiction the employees or their representatives accepted. 

(e) To cooperate in engaging in, promoting or inducing 
picketing, boycotting or any other overt concomitant of a strike 
unless a majority in a collective bargaining unit of the em¬ 
ployees of an employer against whom such acts are primarily 
directed, have voted by secret ballot to call a strike. 

(f) To hinder or prevent, by mass picketing, threats, in¬ 
timidation, force or coercion of any kind, the pursuit of any 
lawful work or employment, or to obstruct or interfere with 
entrance to or egress from any place of employment, or to ob¬ 
struct or interfere with free and uninterrupted use of public 
roads, streets, highways, railways, airports, or other ways of 
travel or conveyance. 

(g) To engage in a secondary boycott, or to hinder or prevent, 

by threats, intimidation, force, coercion or sabotage, the obtain¬ 
ing, use or disposition of materials, equipment or services, or to 
combine or conspire to hinder or prevent, by any means what¬ 
soever, the obtaining, use or disposition of materials, equip¬ 
ment or services. I • 
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(h) To take, retain, or remain in unauthorized possession of 
property or any part thereof of the employer, or to engage in 
any concerted effort to interfere with production, except by 
leaving the premises in an orderly manner for the purpose of 
going on strike. 

(i) To engage in a sit-down strike on the premises or prop¬ 
erty of the employer. 

(j) To fail to give the notice of intention to strike provided in 
Section 11. 

(k) To commit any crime or misdemeanor in connection with 
any controversy as to employment relations. 

(l) To demand or require any “stand-in” employee to be 
hired or employed by an employer, or to demand or require that 
the employer employ or pay for an employee to stand by or 
stand in for work being done by other employees or any of them 
or to require the employer to employ or pay for any employee 
not required by the employer or necessary for the work of the 
employer. 

(3) To do or cause to be done on behalf of or in the interest of 
employers or employees, or in connection with or to influence 
the outcome of any controversy as to employment relations,any 

Act prohibited by subsections (1) and (2) of this Section. 

• # * # » 

Section 17. Certain relations between employer and em- 

i ployee deemed contrary to public policy. Every under- 
68 taking or promise hereafter made, whether written or 

i oral, express or implied, between any employee or pro¬ 
spective employee and his employer, prospective employer, or 
any other individual, firm, company, association, or corpora¬ 
tion, whereby 

(a) Either party thereto undertakes or promises to join or 
to remain a member of some specific labor organization or 
oganizations or to join or remain a member of some specific 
employer organization or any employer organization or 
organizations; and/or 

(b) Either party thereto undertakes or promises not to join 
or not to remain a member of some specific labor organization 
or organizations, or some specific employer organization or any 
employer organizations; and/or 
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it he 


(c) Either party thereto undertakes or promises that 
will withdraw from an employment relation in the event 
he joins or remains a member of some specific labor organiza¬ 
tion or any labor organization or organizations, or of some 
specific employer organization or any employer organization or 
organizations. 

Is* hereby declared to be contrary to public policy and shall 
not afford any basis for the granting of legal or equitable re¬ 
lief of any court against a party to such undertaking or promise, 
or against any other persons who may advise, urge or indued 
without fraud, violence, or threat thereof, either party thereto 
act in disregard of such undertaking or promise. 
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Exhibit J 

Filed October 5,1943 



Chapter 154^ sections 8628-14, 8628-16 and 8628-17, Com 

piled Laws of Michigan, 1940 Cumulative Supplement: 

* * * # 

Sec. 8628-14. All-Union Agreements. Sec. 14. Nothing in 
this act shall be construed to interfere with the right of an em¬ 
ployer to enter into an all-union agreement with 1 labor or¬ 
ganization if it is the only organization established 
his employes and recognized by him, by consent, as the re; 
sentative of a majority of his employes; nor shall anything 
this act be construed to interfere with the right of the employer 
tel jmake an all-union agreement with more than 1 labor or- 
uiizaiion established among his employes if such organiza¬ 
tions are recognized by him, by consent, as the representatives 

of y majority of his employes. 

* * * « 

Sec. 8628-16. Interference with formation of union; dis¬ 
crimination; penalty. Sec. 16. Iishall be unlawful for an em¬ 
ployer to initiate, create, dominate, contribute to, or interfere 
with the formation or administration of any labor organiza|- 
tion; to discriminate in regard to hire, terms or other con¬ 
ditions of employment in order to discourage membership in 
any labor organization; or encourage membership in, or in- 
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itiate, create, dominate, or contribute to a company union; or 
to discriminate against an employe because he has given testi¬ 
mony before the board or commission. Violation of this sec¬ 
tion shall be a misdemeanor and punishable as such. 

Sec. 8628-17. Forcing membership in labor organization or 
from taking employment . Sec. 17.. It shall be unlawful for 
any employe or other person by force, coercion, intimidation 
or threats to force, or attempt to force any person to become 
or remain a member of a labor organization, or for any em¬ 
ploye or person by force, coercion, intimidation or threats, to 
force or attempt to force any person to refrain from engaging 
in employment. Violation of this section shall be a misde¬ 
meanor and punishable as such. 

***** 

70 Exhibit K 

.. Filed October 5, 1943 w 

Section 703 and paragraphs 3, 5 and 10 of Section 704 of the 
New York State Labor Relations Act (Labor Law, Article 20, 
30 McKinney’s Laws). 

* * * * * 

Sec. 703. Rights of employees. 

i Employees shall have the right of self-organization, to form, 
join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage 
in concerted activities, for the purpose of collective bargain¬ 
ing or other mutual aid or protection, free from interference, 
restraint, or coercion of employers, but nothing contained in 
this article shall be interpreted to prohibit employees from ex¬ 
ercising the right to confer with their employer at any time, 
provided that during such conference there is no attempt by 
the employer, directly or indirectly, to interfere with, restrain 
or coerce employees in the exercise of the rights guaranteed by 
this section. Added L. 1937, c. 443, Sec. 1; amended L. 1940, 
c. 773, eff. April 26, 1940. 

Sec. 704. Unfair labor practices. 

***** 

! 3. To dominate or interfere with the formation, existence, 
or administration of any employee organization or association, 
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agency or plan which exists in whole or in part for the purpose 
of dealing with employers concerning terms or conditions of 
employment, labor disputes or grievances, or to contribute 
financial or other support to any such organization, by any 
means, including but not limited to the following: (a) by par¬ 
ticipating or assisting in, supervising, controlling or domiiat- 
ing (1) the initiation or creation of any such employee or¬ 
ganization or association, agency, or plan, or (2) the meetings, 
management, operation, elections, formulation or amendment 
of constitution, rules or policies, of any such employee organi¬ 
zation or association, agency or plan; (b) by urging the em¬ 
ployees to join any such employee organization or associa¬ 
tion, agency or plan for the purpose of encouraging meml>er- 
ship in the same; (c) by compensating any employee or in¬ 
dividual for services performed in behalf of any such employee 
organization or association, agency, or plan, or by donating 
free services, equipment, materials, office or meeting space or 
anything else of value for the use of any such employee organi¬ 
zation or association, agency or plan; provided that, an em¬ 
ployer shall not be prohibited from permitting employees to 
confer with him during working hours without loss of time or 
pay. 


71 5. To encourage membership in any company union 

or discourage membership in any labor organization, 
by discrimination in regard to hire or tenure or in any term, or 
condition of employment: Provided that nothing in this arti¬ 
cle shall preclude an employer from making an agreement wpith 
a labor organization requiring as a condition of employment 
membership therein, if such labor organization is the repre¬ 
sentative of employees as provided in section seven hundred 
five. 


10. To do any acts, other than those already enumerated 
in this section, which interfere with, restrain or coerce em¬ 
ployees in the exercise of the rights guaranteed by section 
seven hundred three. Added L. 1937, c. 443, Sec. 1, eff. July 1, 
1937. , . . 
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n EXHIBIT L 

Filed October 5,1943 

( E XECUT IV E ORDER NO. 9370, ISSUED BY THE PRESIDENT, 

AUGUST 16, 1943) 

By virtue of the authority vested in me by the Constitution 
and the Statutes of the United States, it is hereby ordered: 

In order to effectuate compliance with Directive Orders of 
the National War Labor Board in cases in which the Board 
reports to the Director of Economic Stabilization that its orders 
have not been complied with the Director is authorized and 
directed, in furtherance of the effective prosecution of the war, 
* to issue such directives as he may deem necessary; 

(a) To other departments or agencies of the government 
directing the taking of appropriate action relating to with¬ 
holding or withdrawing from a non-complying employer any 
priorities, benefits or privileges extended, or contracts entered 
into, by executive action of the government, until the National 
War Labor Board has reported that compliance has been 
effectuated; 

(b) To any government agency operating a plant, mine or 
facility, possession of which has been takpn by the President 
under Section 3 of the War Labor Disputes Act (Sec. 10,253), 
directing such agency to apply to the National War Labor 
Board, under Section 5 of said Act, for an order withholding or 
withdrawing from a non-complying labor union any benefits, 
privileges or rights accruing to it under the terms or conditions 
of employment in effect (whether by agreement between the 
parties or by order of the National War Labor Board, or both) 
when possession was taken, until such time as the non-comply¬ 
ing labor union has demonstrated to the satisfaction of the 
National War Labor Board its willingness and capacity to 
comply; but, when the check-off is denied, dues received from 
the check-off shall be held in escrow for the benefit of the union 
to be delivered to it upon compliance by it; 

(c) To the War Manpower Commission, in the case of non¬ 
complying individuals, directing the entry of appropriate or- 


N. W. L. B. VS. MONTGOMERY WARD * CO., INC. 79 

ders relating to the modification or cancellation of draft defer¬ 
ments or employment privileges, or both. 

Franklin I). Roosevelt. 

The White House, 

August 16,1943. 

73 EXHIBIT M 

Filed October 5,1943 

President’s letter of August 16,1943, addressed to the Chair¬ 
man of the National War Labor Board: 

I am writing you regarding the question of compliance with 
Board orders under the War Labor Disputes Act which you and 
I have been considering. The Act empowers the Board to 
prescribe the “terms and conditions * # * governing the 
relations between the parties, which shall be in effect until 
further order of the Board.” 

Congress intentionally left the enforcement of these ordei-s 
to executive action. I agree with you that it would be helpful, 
in the light of our combined experience in dealing with disputes 
under Executive Order 9017 and more recently under the Act, 
to define a program for bringing about compliance in the 
relatively few cases in which executive action may become 
necessary. 

1. When an employer refuses to comply, his plant may be 
seized and operated by the government in accordance with the 
terms and conditions of employment prescribed by the Board. 
Less drastic sanctions, however, including control of war con¬ 
tracts, of essential materials, and of transportation and fuel, 
should be applied if this can be done without impeding the war 
effort. I am accordingly requesting the Director of Economic 
Stabilization to direct the application of any or all available 
sanctions of this sort by the appropriate agencies of govern¬ 
ment, in cases of non-compliance reported to him by the Board. 

2. When a local union refuses to comply, by directing or 
advising workers not to work under the terms and conditions 
prescribed by the Board, action by the responsible national or 
international officers has thus far, in all but one or two cases, 

595160—44 - 6 / 
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sufficed to bring about compliance. If such action should prove 
ineffective, or if a national or international union should itself 
be the offender, the plant will be taken over under the War 
Labor Disputes Act and operated by the government, if this is 
necessary to prevent interference with production and to pro¬ 
tect the workers who wish to work. 

The Act provides that in such cases the terms and conditions 
of employment effective at the time of taking over shall con¬ 
tinue, unless the Board modifies them upon request of either _ 
the union or the government agency operating the property. 
As a part of the compliance program the appropriate govern¬ 
ment agency at the time of taking over shall ask the Board to 
modify its order so as to withhold from the union (by escrow 
in the case of checked-off funds) the benefits, privileges or rights 
accruing to it as such under the agreement or proposed 
74 agreement with the employer, until the union demon¬ 
strates its willingness and capacity to abide by the obli¬ 
gations thereof. All questions of fact in this connection, and 
the extent of any modification of the order, should be deter¬ 
mined by the Board. I am authorizing the Director of Eco¬ 
nomic Stabilization to issue any necessary instructions to 
government agencies in carrying out this policy. 

Government operation in these cases will be conducted with 
the least possible interference with existing management. 
Plants will be returned to their owners as speedily as condi¬ 
tions permit, and in any event, as provided in the Act, within 
sixty days after the restoration of productive efficiency. The 
Board may of course on its own motion, except during govern¬ 
ment operation, modify its orders in any way it deems appro¬ 
priate to ensure compliance. 

3. As to compliance by individuals, the Act contains penal¬ 
ties for certain types of interference with production which it 
is the province of the Attorney General to enforce. In addi¬ 
tion, sanctions can be applied by the Selective Service and the 
War Manpower Commission, and I am requesting the Director 
of Economic Stabilization to direct the application of any or 
all of such sanctions in necessary cases upon report by the 
Board of noncompliance. 
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- I am informed that during the past eighteen months the 
Board disposed of over a thousand disputes. Only seven had 
to be referred to me because of persistent noncompliance. 
This is a remarkable record, in the making of which the indus¬ 
try, labor and public members of the Board have each played 
an effective part. They could not have succeeded, however, 
without the patriotic support given to the national no-strike, 
no-lockout agreement by the great mass of American em¬ 
ployers and workers and their leaders. I am confident that 
that agreement, which calls for final determination by the 
Board of all disputes not settled by collective bargaining or 
conciliation, will continue to be supported; and it is my earnest 
wish that the sanctions described above, which exist oh.y as 
a matter of wartime necessity, may not have to be invoked. 

75 District Court of the United States for the 

District of Columbia 

Civil Action File No. 21483 

* 

Montgomery Ward & Co., Incorporated, a Corporation, 619 
West Chicago Avenue, Chicago, Illinois, plaintiff 

i 

vs. 

f 

National War Labor Board, William H. Davis, Individ¬ 
ually and as Chairman of the National War Labor 
Board and as a member thereof, George W. Taylor, individ¬ 
ually and as Vice-Chairman of the National War Liabor 
Board and as a member thereof, Frank P. Graham, Wayne 
L. Morse, George H. Mead, Cyrus Ching, H. B. Horton, Al- 
mon E. Roth, Van A. Bitner, George Meany, R. J. Thomas, 
Matthew Woll, individually and as members of the National 
War Labor Board, Martin P. Durkin, Clinton S. Golden, 
Emil Rieve, Robert J. Watt, Reuben B. Robertson, Fifede- 
rick S. Fales, James Tanham, and George K. Batt, individ¬ 
ually and as alternate members of the National War Labor 
Board, Fred M. Vinson, individually and as Economic Sta¬ 
bilization Director, Defendants 

SUMMONS 

Accepted service on behalf of the following as membeis of 
the National War Labor Board individually and personally: 
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(1) William H. Davis, (2) George W. Taylor, (3) Frank P. 
Graham, (4) Wayne L. Morse, (5) George H. Mead, (6) H. B. 
Horton, (7) Almon E. Roth, (8) Van A. Bittner, (9) George 
Meany, (10) P. J. Thomas, (11) Matthew Woll, (12) Martin 
P. Durkin, (13) Clinton S. Golden, (14) Emil Rieve, (15) 
Robert J. Watt, (16) Reuben B. Robertson, (17) Frederick S. 
Fales, (18) James Tanham, (19) George K. Batt. 

(Sgd.) Leo F. Lightner. 

To the above named Defendant: 

You are hereby summoned and required to serve upon Henry 
F. Butler, Esq., plaintiffs attorney, whose address is Invest¬ 
ment Building, Washington, D. C., an answer to the complaint 
which is herewith served upon you, within 60 days after service 
of this summons upon you, exclusive of the day of service. 
If you fail to do so, judgment by default will be taken against 
you for the relief demanded in the complaint. 

[seal] Charles E. Stewart, 

Clerk of Court. 
By E. A. Mooers, Jr., 

Deputy Clerk. 

Date: October 5,1943. 

76 return on service of writ 

I hereby certify and return, that on the 5th day of October 
1943. I received the within summons and complaint and 
served copies of said summons and of the complaint by deliver¬ 
ing copies of said summons and complaint to the within named 
defendants: (1) National War Labor Board; (2) William H. 
Davis, individually and as Chairman of the National War 
Labor Board; (3) George W. Taylor, individually and as mem¬ 
ber of the National War Labor Board; (4) Frank P. Graham, 
(5) Wayne L. Morse, (6) George H. Mead, (8) H. B. Horton, 
(9) Almon E. Roth, (10) Van A. Bittner, (11) George Meany, 
(12) R. J. Thomas, (13) Matthew Woll, individually and as 
members of the National War Labor Board; (14) Martin P. 
Durkin, (15) Clinton S. Golden, (16) Emil Rieve, (17) Robert 
J. Watt, (18) Reuben B. Robertson, (19) Frederick S. Fales, 
(20) James Tanham, and (21) George K. Batt, individually 
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and alternate members of the National War Labor Board by 
serving Leo F. Lightner, Principal Attorney, PERSONALLY, 
October 5,1943. 

Served the within named defendant (22) Fred M. Vinson, 
individually and as Economic Stabilization Director PERSON¬ 
ALLY October 8,1943. 

The within named (7) Cyrus Ching is NOT TO BE FOUND, 
November 9,1943. 

John B. Colpoys, 

United States Marshall. 
By M. F. O’Reilly, j 
Deputy United States Marshal. 
Per record. 

Marshal’s fees: Service, 43.00. 

77 In the District Court of the United States for 

the District of Columbia 

Civil Action No. 21483 

Montgomery Ward <fe Co., Inc., plaintiff 


National War Labor Board et al., defendants 
Filed December 1, 1943 

motion for extension of time 

Defendants hereby move the Court, pursuant to Rule 0 (b) 
of the Rules of Civil Procedure, to extend the time within 
which to file an appropriate pleading or motion in response 
to the complaint in this action to January 21,1944. 

(S) Francis M. Shea, 

Francis M. Shea, 

Assistant Attorney General, 

(S) Edward R. Curran, 

Edward M. Curran, 

United States Attorney , 
Attorneys for Defendants. 
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78 i In the District Court of the United States for 

the District of Columbia 

i Civil Action No. 21483 

Montgomery Ward & Co., Inc., plaintiff 

v. 

/ 

I National War Labor Board et al., defendants 
Filed December 1, 1943 

0 

ORDER of extension of time 

Upon motion of defendants, the Court, pursuant to Rule 
6 (b) of the Rules of Civil Procedure, orders that the time for 
filing an appropriate pleading or motion in response to the 
complaint in this action be and it hereby is extended to Jan¬ 
uary 21, 1944. 

By the Court. 

(S) F. Dickinson Letts, 

Justice. 

December 1,1943. 

No objection: 

(S) Henry F. Butler, 

Attorney for Plaintiff. 

79 In the District Court of the United States for 

the District of Columbia 

i Civil Action No. 21483 

Montgomery Ward & Co., Incorporated, plaintiff 

v. 

! National War Labor Board et al., defendants 
I Filed Januaiy 21, 1944 

MOTION TO DISMISS THE COMPLAINT AND FOR SUMMARY 

JUDGMENT 

Now come the defendants herein by their attorneys and 
move the Court to dismiss the complaint or in the alternative 
for summary judgment on the grounds that: 
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1. The Court lacks jurisdiction over the subject matter of 
the action. 

2. The complaint fails to state a claim against the defend¬ 
ants, or any of them, upon which relief can be granted. 

The motion for summary judgment is made pursuant to 
Rule 56 (b) of the Federal Rules of Civil Procedure as thane is 
no genuine issue as to any material fact and defendants are 
entitled to a judgment as a matter of law. 

In support of the motion for summary judgment, the de¬ 
fendants submit herewith the attached affidavits. 


(S) Francis M. Shea, 

Francis M. Shea, 

Assistant Attorney General, 

(S) Edward M. Curran, 

Edward M. Curran, 

United States Attorney , 
Attorneys for Defendants 


80 notice 

Filed January 21, 1944 

Henry F. Butler, Esquire, 

Investment Budding , Washington, D. C. 

Please take notice that a memorandum of points and 
thorities in support of the foregoing motion are 
hereto. The rules of this Court require that if you oppose 
granting of this motion you shall within five days file in 
a memorandum of points and authorities upon which you 
and serve a copy thereof upon the undersigned. 

(S) Francis M. Shea, 

Francis M. Shea, 

Assistant Attorney General. 
(S) Edward M. Curran, 

Edward M. Curran, 

United States Attorney , 
Attorneys for Defendants J 
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# * 

CERTIFICATE OF SERVICE 

I hereby certify that I have on this twenty-first day of Jan¬ 
uary 1944, served the foregoing motion and notice and the 
annexed memorandum of points and authorities upon the 
plaintiff’s attorney by mailing copies thereof in an envelope 
bearing Government frank and addressed to him at the In¬ 
vestment Building, Washington, D. C. 

(S) Robert Burstein, 

1 Robert Burstein, 

Of Counsel for Defendants. 

81 In the District Court of the United States For 

The District of Columbia 

Civil Action No. 21483. 

Montgomery Ward & Co., Incorporated, plaintiff 

v. 

National War Labor Board, et al., defendants 
Filed January 21, 1944 

AFFIDAVIT 

District of Columbia, 

City of Washington, ss: 

.. i Fred M. Vinson being duly sworn deposes and says: 

! I am director of Economic Stabilization. 

The matter of plaintiff’s noncompliance with the directive 
order of the National War Labor Board challenged in the above- 
captioned proceeding has not been reported to me. I have 
neither threatened to take action nor taken action to effectuate 
compliance with such directive order of the National War 
Labor Board. I am not presently advised as to what action, if 
any, I would take pursuant to my discretion under Executive 
Order 9370 should the matter ever be reported to me. 

(S) Fred M. Vinson. 
Fred M. Vinson. 

Sworn to before me this 20th day of January 1944. 

! [seal] (S) Ruth T. Landreth, 

Notary Public. 

My commission expires August 1,1948. 
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82 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 21483 

Montgomery Ward & Co., Incorporated, plaintiff 

v. 

National War Labor Board, et al., defendants 
Filed January 21,1944 

AFFIDAVIT 

District of Columbia, 

City of Washington, ss: 

Lloyd K. Garrison being duly sworn deposes and says: 

I was formerly General Counsel and Executive Director 
I am now Alternate Public Member of the National War 
Board. In my official capacity I am familiar with all of 
facts concerning and preceding the above-captioned suit. 

The National War Labor Board has neither threatened! to 
take action nor taken action to enforce its directive order dial- 
lenged in this suit. It has no power to enforce such directive 
order. It has not referred the matter of the plaintiff's noncom¬ 
pliance with such directive order either to the President or to 
the Director of Economic Stabilization. 

(S) Lloyd K. Garrison 
Lloyd K. Garrison. 

Sworn to before me this 21st day of January 1944. 

[seal] (S) J.C. Watts, 

Notary Public. 

My commission expires May 14,1944. 
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83 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 21483 

Montgomery Ward & Co., Inc., plaintiff 

v. 

National War Labor Board, et al, defendants 
Filed January 26,1944 

STIPULATION 

It is hereby stipulated by and between counsel for the plain¬ 
tiff and counsel for the defendants that the time for pleading 
and filing points and authorities in opposition to defendants’ 
motion to dismiss the complaint and for summary judgment be 
extended to and including February 19,1944, and that oral hear¬ 
ing on the motion shall not be scheduled prior to February 29 ; 
1941 

(S) Henry F. Butler, 

i Counsel for Plaintiff, 

1011 Investment Bldg., Washington, D. C. 
i (S) Robert Burstein, 

i Robert Burstein, 

! Of Counsel for Defendants. 

84 In the District Court of the United States 

for the District of Columbia 

Civil Action No. 21483 

i Montgomery Ward & Co., Incorporated, plaintiff 

v. 

National War Labor Board et al., defendants 
Filed June 20,1944, Charles E. Stewart, Clerk 

affidavit 

District of Columbia, 

City of Washington, ss: 

Jeanette Rawls being duly sworn deposes and says: 

I am a reporter employed by Ward and Paul, Official Re- 
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porters, and as such I reported a Hearing held before the 
Special Committee of the House of Representatives to Investi¬ 
gate Executive Agencies, on January 18, 1944, in the House 
Office Building, Washington, D. C. At that hearing, dui[ing 
the testimony of Lloyd K. Garrison, concerning Montgomery 
Ward & Co., Inc., the following questions were asked of Mr. 
Garrison and the following answers were given by him. 

“Mr. Voorhis. What has happened to them as a result of 
non-compliance? 

“Mr. Garrison. It is hard to give a simple answer because 
the question is colored by the pending litigation. The com¬ 
pany has a lawsuit pending here in the District of Co- 

85 lumbia, and so has the Gypsum Company, and we have 
been hesitant, while those lawsuits are pending, to at¬ 
tempt to refer the cases to the President, or anything of that 
sort. 

“Mr. Jennings. You say by the court. What court? 

“Mr. Garrison. In the District Court of the District of 
Columbia.” 

[Sgd.] Jeanette Rawi|s. 
Jeanette Rawls. 

Sworn to before me this 13th day of March 1944. 

[seal] Wayne Birdsell, 

Notary Public. 

My commission expires April 14,1948. 

86 In the District Court of. the United States 

for the District of Columbia 

Civil Action No. 21483 

Montgomery Ward & Co., Incorporated, plaintiff 


National War Labor Board et al., defendants 
Filed March 20, 1944 

order denying motion to dismiss the complaint ANE FOR 

SUMMARY JUDGMENT 

Upon consideration of defendants 7 motion to dismiss the 
complaint and for summary judgment, the points and authori- 
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ties in support thereof, the points and authorities of plaintiff 
in opposition thereto heretofore filed herein, and upon argu¬ 
ment of counsel in open court on the 13th and 14th days of 
March, 1944, and upon consideration thereof, it is by the Court 
this 20th day of March, 1944, 

Ordered, That defendants’ motion to dismiss the complaint 
and for summary judgment be and the same are hereby denied. 

(S) T. Alan Goldsborough, 

Justice. 

(S) Henry F. Butler, 

Henry F. Butler, 

Attorney for Plaintiff. 

Seen: 

Francis M. Shea, 

Attorney for Defendants. 

87 In the District Court of the United States for the 
i District of Columbia 

! Civil Action No. 21483 

i Montgomery Ward & Co., Incorporated, plaintiff 

v. 

I National War Labor Board et al., defendants 
i Filed March 24,1944 

NOTICE OF INTENTION TO APPLY FOR ALLOWANCE OF SPECIAL 

APPEAL 

Notice is hereby given this 24th day of March 1944, that Na¬ 
tional Labor Board, William H. Davis, individually and as 
Chairman of the National War Labor Board and as a member 
thereof, George W. Taylor, individually and as Vice-Chairman 
of the National War Labor Board and as a member thereof, 
Frank P. Graham, Wayne L. Morse, George H. Mead, Cyrus 
Ching, H. B. Horton, Almon E. Roth, Van A. Bittner, George 
Meany, R. J. Thomas, Matthew Woll, individually and as 
members of the National War Labor Board, Martin P. Durkin, 
Clinton S. Golden, Emil Rieve, Robert J. Watt, Reuben B. 
Robertson, Frederick S. Fales, James Tanham, and George K. 
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Batt, individually and as alternate members of the National 
War Labor Board, Fred M. Vinson, individually and 
as Economic Stabilization Director, hereby intend to apply 
for allowance of a special appeal to the United States Court 
of Appeals for the District of Columbia, from the order of this 
Court entered on the 20th day of March 1944, in favor of Mont¬ 
gomery Ward & Co., Incorporated, and against said National 
War Labor Board, William H. Davis, individually and as 
Chairman of the National War Labor Board and as a member 
thereof, George W. Taylor, individually and as Vice-Chairman 
of the National War Labor Board and as a member thereof, 
Frank P. Graham, Wayne L. Morse, George H. Mead, 

88 Cyrus Ching, H. B. Horton, Almon E. Roth, Van A. 
Bittner, George Meany, R. J. Thomas, Matthew Well, 

individually and as members of the National War Labor Board, 
Martin P. Durkin, Clinton S. Golden, Emil Rieve, Robert J. 
Watt, Reuben B. Robertson, Frederick S. Fales, James Tan- 
ham, and George K. Batt, individually and as alternate mi 
bers of the National War Labor Board, Fred M. Vinson, in¬ 
dividually and as Economic Stabilization Director. 

(S) Francis M. Shea, 

Francis M. Shea, 

Assistant Attorney General.\ 
(S) Edward M. Curran, 

Edward M. Curran, 

United States Attorney, 
Attorneys for Defendants^ 

89 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 21483 

Montgomery Ward & Co., Incorporated, plaintiff 

v. 

National War Labor Board et al., defendants 
Filed March 28,1944 

ORDER OF EXTENSION OF TIME 

Upon motion of the defendants, it is, by the Court this 28th 
day of March 1944, 


92 N. W. L. B. VS. MONTGOMERY WARD & CO., INC. 

Ordered, that the time for the defendants to answer in the 
above-entitled case be and it hereby is extended from March 30, 
1944, to and including April 28, 1944. 

! (S) T. Alan Goldsborough, 

Justice. 

No objection: 

(S) Henry F. Butler. 

i Attorney for Plaintiff. 

90 In the District Court of the United States for the 

District of Columbia 

! Civil Action No. 21483 

i Montgomery Ward & Co., Incorporated, plaintiff 

v. 

National War Labor Board et al., defendants 

* \ 

' Filed April 28, 1944 

MOTION FOR EXTENSION OF TIME TO ANSWER 

Defendants having duly filed a petition with the United 
States Court of Appeals for the District of Columbia for the 
allowance of a special appeal from the order of this Court deny¬ 
ing the defendants’ motion to dismiss the complaint in this 
action and in the alternative for summary judgment, the de¬ 
fendants, by their attorneys, hereby move the Court to ex¬ 
tend the defendants’ time for filing an answer to the complaint 
until the day of the entry of a decision by the United States 
Court of Appeals on the defendants’ petition for such a spe¬ 
cial appeal, plus a reasonable time thereafter. 

(S) Francis M. Shea, 

I Francis M. Shea, 

! Assistant Attorney General. 

\ (S) Edward M. Curran, 

! Edward M. Curran, 

United States Attorney, 
Attorneys for Defendants. 
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CERTIFICATE OF SERVICE 

I hereby certify that I have on this 28th day of April 1944, 
served the foregoing motion and attached Memorandum of 
Points and Authorities upon Henry F. Butler, attorney for 
plaintiff, by mailing copies thereof in an envelope bearing Gov¬ 
ernment frank addressed to him at the Investment Building, 
Washington, D. C. 

(S) Robert Burstein, | 
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Robert Burstein, 
Att 

In the District Court of the United States 



for the District of Columbia 
Civil Action No. 21483 


Montgomery Ward & Co., Incorporated, plaintiff 

v. 

National War Labor Board et al., defendants 


Filed May 25, 1944 

ORDER FOR EXTENSION OF TIME TO ANSWER 

Upon motion of the defendants, it is by the Court on this 
25th day of May 1944, ordered that the defendants’ time for 
filing an answer to the complaint in this action be, and it hereby 
is, extended to and including the 30th day after the day of 
entry of the decision of the United States Court of Appeals 
for the District of Columbia on the special appeal from the 
order of this Court denying the defendants’ motion to dismiss 
the complaint herein and in the alternative for summary judg¬ 
ment, if such special appeal is allowed; or, if such special ap¬ 
peal is not allowed, to and including the 30th day after the day 
of the entry of an order of the Court of Appeals denying such 
special appeal, or until further order of the Court, without 


prejudice to the rights of either side to apply to the Court few: 
modification of this order. 

(S) Jas. W. Morris, 

Justice. 

Seen: 

(S) Henry F. Butler, 

Counsel lor Plaintiff. 
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(Copy) 

93 United States Court of Appeals for the 

District of Columbia 

J No. 8732—April Term, 1944 

National War Labor Board et al., petitioners 

v. 

Montgomery Ward & Co., Inc., respondent 

i Filed June 5, 1944 

Before Groner, C. J. and Miller, and Edgerton, J. J. 

On petition for allowance of a special appeal. 

ORDER 

No good reason appearing why this case cannot be speedily 
heard and disposed of by the trial court and, it being imprac¬ 
ticable in the state of this court’s docket to hear the case before 
October, next, the petition for special appeal is hereby denied, 
without prejudice to an application for reconsideration of this 
petition on or after September 15th, next. 

Dated June 2,1944. 

Per Curiam. 

United States Court of Appeals , 

' for the District of Columbia. 

94 In the District Court of the United States 

for the District of Columbia 

Civil Action No. 21483 

Montgomery Ward & Co., Incorporated, plaintiff 

v. 

. National War Labor Board et al., defendants 
i Filed June 5, 1944 

motion for rehearing of defendants alternative motion 
to dismiss or for summary judgment, for setting aside 

THE ORDER OF THE COURT DENYING SUCH MOTION, AND FOR 
ENTRY OF ORDER DISMISSING COMPLAINT 

Now come the defendants herein by their attorneys and move 
the Court to rehear the defendants’ motion to dismiss the com- 
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plaint or in the alternative for summary judgment, to set aside 
the Court’s order of March 20,1944, denying such motion, and 
to enter an order dismissing the complaint. 

(S) Francis M. Shea, 

Francis M. Shea, 

Assistant Attorney General, 

(S) Edward M. Curran, 

Edward M. Curran, 

. United States Attorney, 

Attorneys for Defendants . 

95 In the District Court of the United States 

for the District of Columbia 

Civil Action No. 21483 

Montgomery Ward & Co., Incorporated, 

v. 

National War Labor Board et al., defendants 

Filed June 5,1944 

order granting motion for- rehearing of 
alternative motion to dismiss the complaint OB 
summary judgment 

The defendants having filed a motion, with a 
of points and authorities in support thereof, for a 
their alternative motion to dismiss the complaint or for 
mary judgment, for setting aside the order of the court 
such motion, and for entry of an order dismissing the 
plaint, and counsel for the respective parties having 
chambers with the undersigned Justice on June 5,1944, for 
purpose of discussing such motion, and the Court having 
sidered the said motion, memorandum of points and 
ties, and discussion, it is by the Court on this 5th day 
June 1944, 

Ordered, that the defendants’ motion for a rehearing of 
motion to dismiss the complaint or in the alternative for 
mary judgment be, and it hereby is, granted, and is set do' 
for two p. m. on June 15th, 1944. 

(S) T. Alan Goldsbobough, 

Justice , 
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96 In the District Court of the United States 

for the District of Columbia 

Civil Action No. 21483 

1 Montgomery Ward & Co., Incorporated, plaintiff 

v. ' • 

National War Labor Board et al., defendants 
1 Filed June 15, 1944 

MOTION FOR LEAVE TO FILE SUPPLEMENTAL COMPLAINT 

Plaintiff moves the Court for leave to file a supplemental 
complaint, a copy of which is attached hereto as Exhibit “A”, 
. on the ground that the transactions, occurrences, and events 
stated therein have happened since the date of the plaintiff’s 
original complaint, and that it is in the interest of justice that 
all issues between the plaintiff and the defendants be before 
this Court. 

Stuart S. Ball, 

John A. Barr, 

Henry F. Butler, 

Attorneys for the Plaintiff, 
Montgomery Ward & Co., Inc . 

Acknowledge receipt of copies. 

I 


(S) Robert Bubstein. 
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District Court of the United States for the 
District of Columbia 

Civil Action No. 21483 

Montgomery Ward & Co., Incorporated, a Corporation, 
619 West Chicago Avenue, Chicago, Illinois, plaintiff 

vs. 

National War Labor Board, William H. Davis, Individually" 
and as Chairman of the National War Labor Board and 
as a Member Thereof, George W. Taylor, Individually and as 
Vice-Chairman of the National War Labor Board and as a 
Member Thereof, Frank P. Graham, Wayne L. Morse, George 

H. Mead, Cyrus Ching, H. B. Horton, Almon E. Roth, Van 
A. Bittner, George Meany, R. J. Thomas, Matthew Woll r 
Individually and as Members of the National War Labor 
Board, Martin P. Durkin, Clinton S. Golden, Emil Rieve, 
Robert J. Watt, Reuben B. Robertson, Frederick S. Fales, 
James Tanham, and George K. Batt, Individually and as 
Alternate Members of the National War Labor Board, Fred 
M. Vinson, Individually and as Economic Stabilization 
Director, Defendants 

Filed as an Exhibit June 15,1944 

supplemental complaint 

I. The matters set forth in this supplemental complaint lave 
occurred subsequent to the filing of the original complaint 
herein. 

2. The defendants, members of the War Labor Board, have 
asserted, and now assert, that the orders of the Board, includ¬ 
ing the order in the present case, are enforceable, and that imch 
orders may be enforced by the seizure of the property and 
business of any party who refuses to comply with such order. 

3. The defendants, members of the War Labor Board, and 
the defendant Vinson, recommended and caused the seizure 
by force, on April 27,1944, of the property and business of the 
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plaintiff at Chicago, Illinois, for the purpose of enforcing an 
order of the War Labor Board relating to the operation of the 
i business of the plaintiff at Chicago, Illinois. 

98 4. The defendants, and each of them, acted in concert, 

i and conspired together, to bring about and to cause the 
seizure of the plaintiff’s Chicago properties and business. 

5' In addition to the threatened actions alleged in the com¬ 
plaint, the defendants now threaten, and will cause, unless pre¬ 
vented by this Court, the forcible seizure of plaintiff’s property . 
in Detroit, Michigan, Denver, Colorado, and Jamaica, New 
York, for the purpose of forcing plaintiff to comply with the 
order of the War Labor Board described in Par. 30 of the com¬ 
plaint. 

6. None of the properties of the plaintiff in Detroit, Michi¬ 
gan, Denver, Colorado, or Jamaica, New York, is a plant, mine, 
or facility engaged in or equipped for the manufacture, produc¬ 
tion, or mining of any articles or materials whatsoever. 

7. The threatened seizure of plaintiff’s properties would not 
be authorized by Section 3 of the War Labor Disputes Act. 

8. The threatened seizure of plaintiff’s properties would de¬ 
prive the plaintiff of its property without due process of law, 
in violations of the Fifth Amendment to the Constitution of 
the United States. 

9. The seizure of plaintiff’s property and business would 
cause irreparable injury to the plaintiff, and the plaintiff is 
without any adequate remedy at law. 

Wherefore, .plaintiff prays for relief as in its original com¬ 
plaint herein, and further prays that the defendants be en¬ 
joined from causing, or from acting in concert with each other 
or with others to cause, the seizure of any property of the plain¬ 
tiff’s for the purpose of enforcing the order of the War Labor 
Board. 

Respectfully submitted. 

Stuart S. Ball, 

John A. Barr, 

Henry F. Butler, 

Attorneys for Plaintiff , 
Montgomery Ward & Co., Incorporated . 
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99 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 21483 

Montgomery Ward & Co., Incorporated, plaintiff 

v. 

National War Labor Board et al., defendants 
Filed June 20, 1944 
order granting plaintiff's motion for leave to file 

SUPPLEMENTAL COMPLAINT 

Upon consideration of plaintiff's motion for leave to file sup¬ 
plemental complaint it is hereby on this 20th day of June; 1944 
Ordered, adjudged and decreed that the plaintiff be 2 nd it 
hereby is authorized and given leave to file a supplemental com¬ 
plaint in the form and language set forth in the Supplemental 
Complaint marked Exhibit “A” attached to plaintiff’s motion 
for leave to file supplemental complaint. 

(S) Jas. W. Morris, 

Justice. 

No objections: 

(S) Robert Burstein, 

Counsel for Defendants. 

100 In the District Court of the United States 

for the District of Columbia 

Civil Action No. 21483 

Montgomery Ward & Co., Incorporated, a Corporation, 619 
West Chicago Avenue, Chicago, Illinois/ plainti|ff 

v. 

j, I s ... .National War Labor Board et al., defendants 

. * * n : Date June 15, 1944 

• • • ! j . 

TRANSCRIPT OF PROCEEDINGS 

/ j i . *. 

(Pages lp0rto*136) • 

Filed June 20, 1944, Charles E. Stewart, Clerk. 
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102 In the District Court of the United States 

for the District of Columbia 


Civil Action No. 21483 

Montgomery Ward & Co., Incorporated, a corporation, 619 
West Chicago Avenue, Chicago, Illinois,' plaintiff 

v. 

i National War Labor Board et al., defendants 

i Washington, D. C., 

! Thursday , June 15, 1944. 

The above-entitled cause came on for oral argument before 
Associate Justice Alan T. Goldsborough, in Civil Division No. 
at 2: 00 o’clock, p. m. 

Appearances: On behalf of the United States: Francis M. 
Shea,, Esq., Assistant Attorney General. On behalf of Mont¬ 
gomery Ward & Co., Incorporated: Stuart S. Ball, Esq., Chi¬ 
cago, Illinois. Henry F. Butler, Esq., Washington, D. C. 

103 PROCEEDINGS 

The Court. All right, gentlemen, you may proceed. 

Argument on behalf of the United States by Mr. Shea 

Mr. Shea. Your Honor, this matter is now here on a motion 
for a rehearing which was granted. There is before the Court 
, the Government’s motion ,to dismiss, and for summary judg¬ 
ment, in this case. 

At the time of the prior hearing, or rather since the time of * 
the prior hearing, the decision of the Court of Appeals in Em¬ 
ployers Group of Motor Freight Carriers, Inc., y. National War 
Labor Board, has been handed down.,-, ... M 
The Court of Appeals case has held that orders of 

the War Labor Board, either under the Executive Order or 
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under the War Labor Disputes Act, are not subject to judi| 
review. 

The only issue which would be before the Court, if the matter 
went to final hearing, would be a question of reviewing !the 
order of the War Labor Board. 

The Court of Appeals has held that this Court is withbut 
jurisdiction to review such an order, and on that ground we 
urge reconsideration of your prior opinion, and urge that this 
case should be dismissed, and summary judgment grantee in 
the alternative, because the Court is without jurisdiction. 

I think that that is the essence of the position which we are 
asserting here today. I think I need argue the matter 
104 no more elaborately than that. 

I should like to retain a few minutes to reply to the 
position which is taken by opposing counsel. 

The Court. Proceed, Mr. Ball. 

Argument on behalf of Montgomery Ward & Co., Incorporated , 

by Stuart S. Ball 

Mr. Ball. May it please the Court: I was unable, before 
arriving in the City today, to send to the Court a Resistance, 
with points and authorities, which I would now like to pie 
with the Court, and a copy of which has been handed to counsel. 

I wonder if the Court has before it a copy of the opinion 
of the Court of Appeals in the Motor Freight Carriers decision? 

The Court. Yes. 

Mr. Ball. In printed form so that I may refer to it by page 
numbers—do you have that copy? 

The Court. Yes. 

Mr. Ball. I assume, in view of the very careful considej 
tion which this Court gave to the matter when it passed upon 
it, that the only issue in which the Court is immediately 
cemed is whether the decision of the Court of Appeals 
pels the Court to hold that it was in error in its previous ruling. 

As we view it, there* is-nothing in the decision of the Co 
of Appeals in’that case which in any way is inconsistent with 
the decision of this Court in the present case, when it was 
afrgubdbefore. j fc.s * 
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105 You will recall that the order of the National War 
Labor Board, which is challenged by the complaint in 

the present case, was issued by the Board in August of 1943, 
subsequent to the passage of the War Labor Disputes Act which 
was passed in June of 1943, and that the order which is chal¬ 
lenged in this case is one which purports to be issued by the 
Board by virtue of the authority granted it by that statute. 

You will also recall that the challenge upon the validity of 
that order is based upon a claim that the Board did not follow 
the terms of Section 7 of the War Labor Disputes Act when it 
* issued that order. 

Now the Motor Freight Carriers case—and if I may I will 
refer to that decision in that shorthand fashion throughout this 
discussion—decided June 2, 1944, by the Court of Appeals, 
dealt entirely with an order of the War Labor Board which was 
passed prior to the passage of the National War Labor Dis¬ 
putes Act, an order which was issued by that Board when it 
had no authority, no statutory authority of any kind what¬ 
soever, to issue such orders, except insofar as that statutory 
authority might have been derived from the Act of October 2, 

1942, dealing with the stabilization of wages. 

At least there was nothing in the statutory law prior to the 
passage of the War Labor Disputes Act, which gave the War 
Labor Board any authority finally to determine labor disputes 
i which came before it, or to prescribe the terms and con- 

106 ditions which would govern the future relations of 
parties to those labor disputes. 

Now this distinction was very clearly recognized by the Court 
of Appeals because the Court of Appeals said, on page 4 of 
its decision: 

. “The grant to the Board, in the War Labor Disputes Act 
of authority to ‘decide’ disputes and ‘provide by order the 
wages and hours . . . which shall be in effect . . .’ is not di¬ 
rectly relevant here, singe the Board’s order was issued in April 

1943, and the War Labor Disputes; Act was not passed until 

the following June. There is nothing to suggest that this Act 
should be given retroactive effect.” ; : 

i In other words, there was nothing before the Court of Ap¬ 
peals to decide which in any way concerned the effect of the 
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War Labor Disputes Act, except the possible claim that that 
Act operated retroactively to empower the issuance of orders 
passed prior to the date of the passage of the Act. 

In other words, whatever language was used by the Court of 
Appeals with respect to the War Labor Disputes Act, and the 
effect of orders issued by the War Labor Board subsequent 
to the passage of the War Labor Disputes Act, was clearly ar d 
confessedly, on the Court’s own statement, obiter dicta. 

Now the vice of obiter dicta is that it is, being outside the 
issues of the case, an expression of the Court oftentimes made 
when the matters have not been argued before it. 

107 other words, it is a statement made casually about tl 
law, when there has been no opportunity for the Coi 

to listen to a discussion as to the correctness or incorrectness of 
the statement they make. 

Now that is exactly what happened in this Motor Freight 
Carriers case. You will recall that counsel for the defendants 
in this case argued before you that the orders of the War 
Board were merely advice, and that they did not fix or alter the 
legal rights of the parties, and that they were not legally bind¬ 
ing—and they made this argument upon the decision of the 
Supreme Court in two cases arising under the Transportatio n 
Act of 1920. 

Those two cases, involving the Pennsylvania Railroad Com¬ 
pany, dealt with a statute which the Court pointed out, which 
provided for the findings and a decision of a Railway Labor 
Board, but provided that those findings should be published, 
and provided for no sanctions other than mere publicity. 

This Court, in its opinion, pointed out that those cases were 
not as germane to the situation presented by orders of the War 
Labor Board issued subsequent to the passage of the War 
Labor Disputes Act, as two later decisions, the decisions in tie 
Texas and New Orleans Railroad Company v. Brotherhood of 
Railway and Steamship Clerks, and the Virginian Railway 
Company v. System Federation No. 40, the two cases being in 
281 U. S. and 300 U. S., respectively. 

108 You will recall that your opinion was based upon 
quotation of the language in the Texas and New Orleans 

Railroad Company case against the Brotherhood. 
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The Court. I delivered no opinion, as I remember. 

Mr. Ball. Well, those were your oral comments from the 
bench. 

I have here, from the court reporter, what we have spoken 
of as the findings or decision of this Court, and to refresh your 
recollection I would be very happy to hand this to you. 

The Court. I think I remember it; I will pick it up anyway 
as you go along. 

Mr. Ball. You said: 

“In the case of Texas & New Orleans Railroad Company et 
als., against Brotherhood of Railway & Steamship Clerks, et als. 
(281 U. S. 548-71) the Supreme Court said, at page 569, in con¬ 
struing a statute of this character: 

“ ‘The absence of penalty is not controlling. The creation 
of a legal right by language suitable to that end does not require 
for its effectiveness the imposition of statutory penalties/ ” 

It was following your quotation from that language that you 
stated that you were of the opinion, construing the language 
of Section 7 of the War Labor Disputes Act, “that the order 
which the Board can pass is a justiciable one.” 

Now I have borrowed, for the purposes of study, the 
109 briefs which were filed by counsel for the Motor Freight 
Carriers and for the Department of Justice, in the Motor 
Freight Carriers case before the Court of Appeals. 

In those briefs there is not a single citation either to the 
Texas and New Orleans Railroad Company case, or to the Vir¬ 
ginian Railway Company case. 

i In other words, the point which was argued to this Court was 
not and could not, under the issues, have been properly pre¬ 
sented to the Court of Appeals- 

The Court (interposing). In that case there was testimony 
taken, wasn't there? 

Mr. Ball. In the Motor Freight Carriers case? 

The Court. Yes. 

Mr. Ball. In the Motor Freight Carriers case it went up on 
a motion, as I understand it, similar to the motion in this case, 
to dismiss the complaint, which motion was sustained without 
opinion and, I think, without oral argument. Am I correct in 
that, Mr. Shea? 
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Mr. Shea. No, there was oral argument, in the District 
Court. 

Mr. Ball. That was decided prior to the decision which your 
Honor gave in the present case. 

The Court. I got the impression that Justice O’Donoghue 
took testimony in that case. I am not sure about it, I have 
never made any inquiry. 

Mr. Ball. My understanding is that he did not, and I 

110 think you will corroborate that, Mr. Shea? 

Mr. Shea. It came up on precisely the same basis as 
this case, your Honor. 

Mr. Ball. Now the pleadings which were presented tq the 
Court of Appeals in the Motor Freight Carriers case did not 
raise any issue as to the justiciable status of an order issued by 
the Board subsequent to the passage of the War Labor Dis¬ 
putes Act. 

In other words, a study of the briefs before the Court of Ap¬ 
peals shows that there was not argued before the Court of 
Appeals in the form in which it was argued here, the issue as to 
the effect of orders under the War LaborDisputes Act, and ihere 
were not called to the attention of the Court of Appeals the very 
cases upon which we relied in this Court in arguing to you, and 
in convincing you at that time, that the orders of the War labor 
Board present a justiciable controversy. 

Upon that ground alone it seems clear to us that this Court 
is in no way bound by this obiter dicta of the Court of Ap]>eals, 
to reverse the decision which this Court rendered, after full con¬ 
sideration. 

Now there are a number of other reasons which we believe 
lead to the same conclusion. 

The Court of Appeals has something to say by way of pass¬ 
ing; on page 5, about the legislative history of the War labor 
Disputes Act. Again I do not see that counsel for the 

111 Motor Freight Carriers presented anything to sustain 
the position that we have taken as to the effect of that 

legislative history. In other words, the very matters about the 
legislative history of that Act which were presented to this Court 
in the Points and Authorities filed by the plaintiff, were not 
presented in full to the Court of Appeals. 
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Then, too, there is another very important distinction. The 
essence of equity intervention in these cases is not merely re¬ 
view. Equity is invoked by the plaintiff in the present case to 
prevent, to enjoin threatened action which will be destructive 
of the rights and the property of the plaintiff. 

Now the Court of Appeals points out very clearly that there 
was nothing in the pleadings before it which alleged a suffi¬ 
cient threat to justify the interposition of equity. The Court 
of Appeals said, at page 3: 

“No one threatens, and no one maintains, either judicial or 
.administrative proceedings against the appellants upon the 
authority of the Board's order. In these circumstances there 
is no occasion for review of the Board’s order.” 

The very reason that we came before this Court was because 
we alleged, and had been threatened with action, whether that 
action be judicial or administrative, which would be detrimen¬ 
tal to our interests, would deprive us of our property, and 
would strike at our right. 

Among other threatened action that we called to the 
112 i attention of this Court was the action threatened by 
Executive Order 9370. You will recall that Executive 
Order 9370 authorized Mr. Vinson, as Director of Economic 
Stabilization, to impose penalties upon anyone who did not 
comply with the orders of the National War Labor Board. 

Now the Court of Appeals said that Executive Order 9370 
did not apply to the case before it, saying this: 

“Executive Order 9370, issued August 16, 1943, which au¬ 
thorizes the Director of Economic Stabilization, when the War 
Labor Board reports to him that its orders have not been com¬ 
plied with, to direct withdrawal of priorities and government 
contracts ‘in order to effectuate compliance,’ is irrelevant here. 
The Board has not reported or threatened to report appellants’ 
failure to comply with its order. Moreover the Director has 
stated in a letter to the Board, correctly we think, that Order 
9370 applies only to Board orders issued under the War Labor 
Disputes Act.” 

In other words, the Court of Appeals said that Executive 
Order 9370 constitutes no threat to the plaintiff before it at 
that time because it doesn’t apply to effect compliance with 
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orders issued prior to the passage of the War Labor Disputes 
Act. 

Now we alleged that the Board threatened to cause the 
invocation of the sanctions of Order 9370, and that allegation 
is, of course, admitted by the motion to dismiss; and 

113 we alleged that those sanctions are threatened to be 
imposed; and we contended further that the command 

of the President to the defendant Vinson, that he impose these 
sanctions upon non-complying employers, is a continuing and 
constant threat that action will be taken to penalize us for non- 
compliance, and to force us to comply with the Board’s order. 

Under those circumstances it is absolutely impossible to con¬ 
tend in this case what the Court of Appeals said existed in the 
other case, namely, that no one threatens “either judicia] or 
administrative proceedings against the appellants upon the 
authority of the Board’s order.” 

If the imposition of these sanctions is not an administrative 
proceeding, I don’t know what it is, and that is threatened, 
it is threatened by the very existence of the order against this 
plaintiff if it does not comply wi£h the orders of the War Labor 
Board. 

So here again is a factor which was of great weight to this 
Court, present in the present case, which was totally and com¬ 
pletely lacking in the Motor Freight Carriers case as presented 
to the Court of Appeals. 

Now since we were before this Court the last time, certain 
events have taken place, and I am going to ask leave—I £m 
not sure whether it is proper to ask leave of this Court or not— 
for permission to file a supplemental complaint. Possibly 
that should be done through the motions judge, but in 

114 any event I will abide by the wishes of the Court in 
. that respect. I am asking leave to file a supplemental 

complaint in which I want to bring out the fact that these de¬ 
fendants, the member? of the War Labor Board, and Mr. Vin¬ 
son, have asserted, subsequent to the filing of the complaint 
in this case, and continue to assert, that orders of the National 
War Labor Board are enforceable by the seizure and through 
the seizure of the property of a noncomplying employerr 
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Mr. Shea has filed, or the Department has filed in this case, 
certain affidavits in connection with a motion for summary 
judgment. Now I would like to present, in opposition to 
that— 

The Court. Those affidavits raise questions of fact, do they 
not? 

Mr. Ball. Yes, they do. 

The Court. Well, if questions of fact are really at issue, do 
you think this Court could grant the motion? 

Mr. Ball. I don't think the Court can grant the motion for 
summary judgment if those facts are controverted, and the 
purpose for which I wanted to introduce this counter-affidavit 
was to make very clear to the Court that those matters are an 
issue of fact. 

Now I would like to call the Court’s attention to that which 
I propose to put in evidence here, in some way or another, 
so that the Court will have the complete record before it, which 
consist of certain statements made by Mr. Davis, a 
115 defendant in this case, and Chairman of the War Labor 
. Board, when he appeared before the Select Committee 
to Investigate the Montgomery Ward Seizure, a committee of 
the House of Representatives, and also certain statements 
which were made by Mr. Biddle, the Attorney General, when 
he appeared before that same committee. 

Now if I may ask the indulgence of the Court, I would like 
to read some of this to you so that the Court may have clearly 
fixed in mind the type of threats of action, administrative in 
character, which are being made against this plaintiff to force 
it to comply with the order of the Board which this plaintiff 
considers to be illegal. 

Mr. Davis said on page 98 of the transcript: 

“We have assumed that the power, to seize which does not 
rest in us but in the President, the statutory power to seize 
was intended to be as broad as our duty to order. Otherwise, 
you are going to have orders which it is our duty to make, and 
no power to enforce them, and I say to this committee and to 
anyone else who is interested, that if you want to threaten 
.the safety of the constitutional guarantees, there is no better • 
way in the world to do it than for the Congress to give a body 
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like ours the right to make an order and leave no provision for 
having those orders carried out * * *.” 

Again Mr. Davis said, on page 99: 

“I think under the Act of Congress the President’s poorer 
to seize is as broad as the board’s power to order. I say 

116 to the Congress that if I am mistaken about that, then 
there is left unprovided for orders of the board, with no 

Congressional authority given for their enforcement, and the 
Act ought to be amended.” 

The Court. The Court has felt that possibly unconsciously 
there is running through the contentions of the defendant on 
occasions of this character, or that counsel at leSast take the 
position, that the Executive Department and the Legislative 
Department can agree that a law should be passed, which is 
called a directive order, which is said to be unenforceable, ;md 
therefore not subject to attack, but which the Executive De¬ 
partment proposes to enforce by reprisal, and that a process 
of this kind would be a legal way of abolishing the Judicial 
Department of the Government in so far as that particular [Act 
is concerned. 

Do you see that in the picture or not? , 

Mr. Ball. I do, very definitely, and let me along that ine 
quote to you some of the testimony of Mr. Biddle, because he 
makes that point, it seems to me, very, very clear in his testi¬ 
mony. 

At page 303 of the transcript of testimony before the same 
House Committee, the following appears: 

“Mr. Clark. * * * Now, they (the Board) can do all 
that, and they are directed to do all that, but if that order is 
not enforceable by some means or by somebody, where 

117 do we get to by that provision? 

“Mr. Biddle. I suppose we get to it by just what 
Montgomery Ward did. 

“Mr. Clark. What? 0 

“Mr. Biddle. We get to it just as Montgomery Ward did. 
In other words, if the War Labor Board is not obeyed, then the 
Executive has the right to take over the plants specifically.” 

Now that is Mr. Biddle, testifying on May 24th, before the 
House of Representatives investigating committee. ' k 
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Again Mr. Biddle says, on page 303: 

“Mr. Biddle. * * * Practically speaking, the President 
enforces the order of the War Labor Board.” 

Again Mr. Biddle says on pages 303 and 304: 

“So, practically speaking, Congress said the Board must de¬ 
cide these things promptly. 

“Mr. Clark. Yes. 

“Mr. Biddle. And then to enforce them the President has 
the power to seize.” 

You see all the way through here this idea that on the one 
hand we come into court and claim that these orders are un¬ 
enforceable and not subject to review, but on the other hand 
we contend that they are enforceable because the President 
can seize your property to enforce them. 

Congressman Clark then said to Mr. Biddle on page 306 
of this transcript: 

118 “Mr. Clark. Now, of course, when the Labor Board 
took up this case it entered an order on the 18th of 
January, 1944, in which, as you have already suggested, it 
provided for maintaining the status quo * * * *. Now, 
if it be conceded that it thereupon became the duty of the Chief 
Executive to do something about it, you say he had no re¬ 
course to the courts and he could not do anything but go out 
and seize the property. 

“Mr. Biddle. No, I do not say that. I would like to have 
my statements recorded as accurately as possible.” 

The Court. On what date was that testimony given? 

Mr. Ball. On May 24th, just a few weeks ago. 

Continuing with the quotation: 

“Mr. Biddle. I said his duty under the statute was to seize 
the property. That is what he was told to do by the statute.” 

In other words Mr. Biddle says that the President is told 
to go out and seize the property of an employer who doesn’t 
comply with an order of the War Labor Board, and Mr. Biddle 
and his Department are the ones who insist, oh the-other hand, 
to escape court review, that these orders are not enforceable.. 

At page 323 of the same day’s testimony, the following ap¬ 
pears: 
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“Mr. Dewey. I am very much in the dark in this rej^ard, 
myself, but Mr. Davis claims to have no authority and wants 
a cop. Who is the cop? 

119 “Mr. Biddle. Well, it is very clear to me who en¬ 
forces them. If by the word ‘cop’ you mean what per¬ 
son has the Congress chosen to enforce these orders, it is the 
President, as you have said. So, it is clear to me that the F Resi¬ 
dent is the man who enforces the orders.” 

Again, on page 339 of the same day’s testimony, Mr. Bid¬ 
dle, in speaking about what occurred, said: 

“Mr. Biddle. No; it was not done until after the establish¬ 
ment was seized under the order of the Board.” 

Mr. Biddle says, in other words, that the seizure of the prop¬ 
erty occurred under the order of the War Labor Board. 

The Court. Let me ask this, because I know nothing about 
it except what I have seen in the newspapers. Assuming that 
these directive orders are not subject in any manner or to 
any extent to judicial review, what sort of a proceeding was it 
that the Department of Justice began in Chicago after the 
seizure? 

Mr. Ball. Let me explain that, and I am happy to do so. 

The Army came out and forcibly ejected the manage] nent 
of the company, Mr. Avery. Then Mr. Biddle told the rest 
of us who were officers of the company that we had to obey* 
the orders of Mr. Taylor, who was the operating manager, or 
so described by Mr. Jones in the delegation of authority jjiven 
him by the President under the Executive Order seizing the 
plant. We refused, not recognizing the legal authority to seize 

the property. 

It was because—as we look at it—the Government 

120 was faced with a complete inability to get anybody to 
recognize the validity of this forceful seizure, that, two 

minutes before five o’clock in the evening, the Attorney Gen¬ 
eral of the United States, carrying the papers under his own 
arm, went into the District Court in Chicago and filed an in¬ 
junction suit against the company and against twelve or thir¬ 
teen of us who are officers of the corporation, enjoining us « 
from interfering with the management and operation of this 
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property, while we were on that property, on the assumption 
that possession had already been taken by the United States 
by force; and that was the temporary restraining order that 
was issued without notice, without hearing, at a closed session 
at eleven o’clock at night, and which was attacked, and the 
decision on which was prevented by the withdrawal of the 
Government from possession, making the case moot, the day 
before the decision was to issue. 

Now I could say a lot about that, if the Court please, which 
I don’t want to burden the Court with, but the point I want 
to make is that there was no attempt to come into court, al¬ 
though the courts were open in the City of Chicago, there was 
no attempt to go into court to secure a mandatory injunction 
or any other form of court order enforcing the President’s or¬ 
der to seize the property, until after the seizure had been con¬ 
summated by the bayonets of the Army. 

Now as I look at equity, as I look at our Constitution, you 
have no law, you are not a government of law, if prop- 
121 erty rights can be invaded illegally, and you are denied 
the opportunity of going to the courts until after your 
property has been taken away from you. 

And yet that is exactly the position which, step by step, the 
defendants have taken all the way through. We wanted to 
review the validity of the War Labor Board’s order in this 
case—that is why we are here in this Court, and we waited 
until we had an order of the War Labor Board that had been 
issued, presumably according to statutory authority, but which 
we contended had been issued in violation of the commands of 
Congress, in violation of the limitations upon that authority 
which the Congress had placed. 

And we come to this Court, and we are told, in the motion 
to dismiss, that these orders of the Board are merely advice, 
that they are not legally binding, although the courts cannot 
review these cases, but on the other hand if you don’t take 
the Government’s advice “we will go out and seize your prop¬ 
erty and make you obey the advice of the Government.” 

Now there just isn’t any protection of rights when an op¬ 
portunity for court review is completely denied you by that 
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kind of proceedings, and that is the reason we are here in this 
Court today. 

The Court. Suppose there should be—I don’t want to 
an offensive word, I don’t want to use the word “conspiracy’!— 
but suppose there were an agreement between the 

122 ecutive and the Legislative branches of the Govern¬ 
ment to pass so-called directive laws in all cases where 

it were possible to use Executive reprisal, could the jurisdic¬ 
tion of the courts be ousted by a proceeding of that kind? 

Mr. Ball. I say that to do that would be a complete de¬ 
struction of the Constitution, and yet I say to you that that is 
exactly the position that they take. 

The Court. What is the distinction between that, and what 
appears to be argued in this case? 

Mr. Ball. There is no distinction. That, if it may please 
the Court, is exactly the position which these defendants are 
taking here. They come before- 

Mr. Shea (interposing). That is certainly not the position 
which the defendants are taking in this case. 

Mr. Ball. I should say that at least that appears to me to 
be exactly the position which counsel takes. 

Mr. Shea. I would like to point out that we take no s ich 
position. I am sorry to interrupt counsel, but I don’t wani to 
be misrepresented. It seems to me that you have been talk¬ 
ing from irrelevant material that isn’t anywhere near before 
the Court, and I have sat back and listened without objecting. 

I don’t care how much latitude he is allowed, your Honor, 
but I don’t want him to misrepresent the Government in this 
case. 

Mr. Ball. There are many comments that could be 

123 made concerning that, which I won’t bring up. 

The Court. There is nothing personal here of course; we 
can’t approach this in a personal manner at all. It is not 
that- 

• • . 

Mr. Ball (interposing). I assure the Court I did not me^n to 
inject the personal angle. 

The Court. It is too serious to be approached in that way. 

The Court, of course, recognizes the facte—and any ,court 
would recognize the fact—that it is as much the duty of the 
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Judiciary to cooperate in a national emergency as it is any 
other branch of the Government, or any other part of the citi¬ 
zenry, and that a court in procedural matters would feel that 
the individual should not, for instance, be entitled to a prelim¬ 
inary injunction where, in time of peace, he would be entitled 
to it, but that he should suffer the inconveniences that every¬ 
one else has to suffer in time of national emergency, and that 
he shouldn't have relief until a final hearing had established his 
right to relief. I can see all that. 

But why the national emergency should permit a pharisaical 
re’son to be determinative, reasoning which says that the direc¬ 
tive order is not enforceable, when the very reason it is made a 
directive order is that it shall be enforceable by reprisal—is 
something that I can't understand. 

Mr. Shea. Your Honor, I just don't understand what you 
mean by “enforceable by reprisal.” The position which 
124 has been taken by the Department of Justice consist¬ 
ently throughout this matter- 

The Court (interposing). Had you finished your argument? 

Mr. Ball. No, your Honor, I had not. 

The Court. I will let you finish before I hear from the At¬ 
torney General. 

Mr. Ball. On the relevance of this, the reason that I want 
to burden the Court in some way, to get this testimony before 
the Court, is that I understand that counsel has indicated that 
if the Court does not reverse its previous ruling they propose 
to take another special appeal, and I do feel that it is proper 
that these matters be in the record in the event such a pro¬ 
cedure is followed. 

For that reason I want to work out some procedure here— 
I was hopeful that counsel would stipulate with me that this 
testimony was in fact given by Mr. Biddle, as reported by the 
court reporter, who is the same reporter as is here today, and I 
also wanted to introduce into this record the brief that the 
Attorney General—and I think your name is on it, Mr. Shea— 
filed in the District Court at Chicago, because of certain claims 
and assertions that are made in that proceeding. . ’ 

Now may I ask you, Mr. Shea, whether you will agree with 
me, Or stipulate with me, that what I have said is a correct 
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quotation from the testimony, so far as I have read it, of the 
parties who appeared before the House Committee? 

125 Mr. Shea. I certainly will stipulate nothing of the 
kind, nor will I stipulate its relevance, and it clearly is 
not a reasonably fair presentation of what the Attorney Gen¬ 
eral had to say before the Committee. 

Mr. Ball. Then I shall ask the Court for permission to file, 
later, affidavits to the effect that these statements were made 
and that these briefs were filed. 

The Court. I can see no objection to that. The matter 
ought to be handled in a broad manner. I, personally, don't 
see that they bear directly upon the issue. 

Mr. Ball. My intention would simply be to file them as 
counter-affidavits to the statements made under oath in their 
affidavits that there is no threat of enforcement, on the motion 
for summary judgment. I do not think they have any rele¬ 
vance, myself, upon the issues arising upon the motion to dis¬ 
miss the complaint; but I merely want to have them in tpe 
record as counter-affidavits- 

The Court (interposing). I should think you might file 
them. 

Mr. Shea. There is. of course, no right to file such affidavits 
at this time. 

The Court. I will hear you on that when you reply. I will 
wait until I hear Mr. Shea before I rule on that. 


As I understand it, it is not disputed that Executive Order 
9370 charges the War Labor Board to enforce these directive 
orders in the manner indicated in the Executive Order. 
126 Now if that is true, and if it is the fact that it matters 
now how far beyond the legislative scope of the directive 
legislation the Executive Department may go, that there is :io 
way at all for the individual or co’poration, as the case may l>e, 
to obtain judicial review, doesn't that mean, when you use plain 
language and strip the whole thing of rhetoric, that it is legally 
possible in this countiy for the Executive Department and tie 
Legislative Department to agree to pass directive legislation 
the effect of which shall be to abolish the Judicial branch of the 
Government in so far as that legislation is concerned? 
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Now the national emergency, as I have indicated, should be 
recognized by the courts fully in procedural matters, and the 
courts should bear in mind that there is no reason why a litigant 
who comes into court shouldn’t suffer the inconveniences just 
as the rest of us have to suffer them. But if it is deemed neces¬ 
sary, to get practical results by claiming on the one hand that 
the matter is unenforceable, and actually enforcing it on the 
other hand, if a proceeding like that is illegal in time of peace, 
it is illegal in time of war, and it seems to me to be contrary to 
every conception that a free people have or could be interested 
in. 

I have thought a good deal about it, and I just don’t see any 
other side to it. Of course if these directive orders, based on 
this directive legislation, so-called, are carried out within the 
scope of the Acts which are passed, I, for the 
127 minute, don’t see any reason why any court should feel 
it necessary to interfere. 

But if the directive legislation is used for the purpose of 
arbitrary and capricious action, which goes way beyond the 
scope of the legislative intent, then it seems to me that if there 
is any case on earth where a court of equity should intervene, 
it would be in a case of that kind; and without abolishing the 
Constitutional guarantees, there is no way to keep the matter 
from a court of equity. 

That is the way I see it up to the minute. 

I Mr. Shea. Has counsel finished with his argument? 

Mr. Ball. I merely want to say that you have stated my posi¬ 
tion better than I could, and I only believe that there is nothing 
in the language of the decision of the Court of Appeals in the 

Motor Freight Carriers opinion, that- 

i The Court, (interposing). I don’t think that opinion 
touches on this case, as far as that is concerned. 

% 

Reply argument on behalf of the United States by Mr. Shea 

Mr. Shea. I want to speak very briefly in reply. 

I Opposing counsel has taken the liberty of putting matter 
into the record that isn’t before this Court, and arguing ad lib 
from materials that there is no opportunity for this Court 
reasonably to appraise. 
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The position of the Attorney General before the com- 

128 mittee is exactly what the position of the Department 
has been with regard to this matter. 

The Court. As far as this case is concerned, I am not r<*ally 
interested in that at all. 

Mr. Shea. May I say this. There is no suggestion of the 
Government using powers for the purposes of reprisal. The 
position of the Government is very clear here- 

The Court, (interposing). Mr. Shea, the bill of complaint 
states facts which, if true, would indicate an arbitrary and ca¬ 
pricious attitude. Now when you make a motion to dismiss, 
you admit that those facts are true. That is the difficulty 
about it. 

Mr. Shea. There is both a motion to dismiss and a motion 
for summary judgment. 

The Court. But they have the same effect in this case 

Mr. Shea. There are affidavits here which are undisputed, 
affidavits that the War Labor Board has not threatened to en¬ 
force and has no power to enforce the order, that Mr. Vinson 
has not had the matter referred to him and has not made any 
threats to enforce. But the position of the Government, which 
I would like to make very clear to you—I have tried to state 
it before this time—is that the War Labor Board was set up 
following an understanding between management and labor, 
an understanding that there be no strikes or lockouts, and that 
a labor board should be set up to tell them what to do. 

129 The directive orders of that Board, as set up underl that 
Executive Order, were advisory. They told them jwhat 

they ought to do; they did not fix legal rights. 

And it is entirely clear from the legislative history of the War 
Labor Disputes Act that the position of the Board was intended 
to be continued in this respect, as it was theretofore; that the 
directive orders of the Board tell parties how they are to exercise 
their legal rights, but do not fix legal rights. 

Now the President’s powers of seizure are not sanctions which 
follow as a matter of law, as sanctions to enforce the War Labor 
Board orders, as is pointed out very clearly by the Coiirt of 
Appeals in the Motor Freigh Carriers opinion, and the Court 
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of Appeals there sees this matter precisely as it has been urged 
by the Department of Justice before this Court. 

The President may or may not exercise seizure powers if 
there is a failure to comply with the War Labor Board's orders. 

The Court. Doesn't the President direct that the War Labor 
Board shall enforce its directive orders in the manner indicated 
in Executive Order 9370? 

Mr. Shea. I don’t understand what you mean by “direct," sir. 
In Executive Order 9370 the President provides that the Direc¬ 
tor of Economic Stabilization, as he may deem necessary, may 
i take certain action. But that matter is not before the 

130 i Court, it isn't here, because the undisputed affidavit is 

that the matter has not been referred to Mr. Vinson, and 
Mr. Vinson has made no threat of action. 

The Court. The bill of complaint says that he has. 

Mr. Shea. No. 1—the bill of complaint has nothing but gen¬ 
eral allegations. The cases are clear to the effect that there 
must be specific allegations of fact. 

No. 2—there are specific allegations of fact in the affidavits 
submitted by Mr. Vinson and Mr. Lloyd Garrison, specific al¬ 
legations which are undisputed. 

The Court. Just one minute. I want it distinctly under¬ 
stood that I am not questioning the truth of Mr. Vinson’s af¬ 
fidavit. I served in Congress with him for 12 or 14 years, and 
I have the utmost confidence in him. But that is not the ques¬ 
tion. The question is whether or not Mr. Vinson’s affidavit 
raises a question of fact. 

Mr. Shea. It does not, so there is no substantial issue of fact 
on that point. There are no specific allegations of fact in the 
complaint. There are general allegations. There are specific 
allegations of fact in the affidavits of Vinson and Garrison, to 
the effect that the matter has never been referred to Vinson, 
and that Vinson has not received it and has made no threats in 
regard thereto—and those affidavits have not been disputed. 
There is no substantial issue of fact on that point. 

The Court. Then shouldn't the Court hold the case 

131 1 within the Court's control, at least until it is ascer- 
i tained whe.ther or not the War Labor Board or Mr. Vin- 
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son, or whoever it might be, takes action under this Executive 
Order? 

Mr. Shea. I suggest to your Honor that the determination 
of the Court of Appeals is that the Court has no jurisdiction 
to entertain the matter. 

The Court. This Court doesn’t take the view that you do 
of that opinion. I am thoroughly familiar with the opinion 
and I don’t take the view of it that you do, at all. 

Mr. Shea. Well, your Honor, it seems to me that the Court 
of Appeals says clearly— 

The Court (interposing). The Court of Appeals says dis¬ 
tinctly that Executive Order No. 9370 is not involved in that 
case because the order was issued before the War Labor Dis¬ 
putes Act was passed. 

Mr. Shea. Would you also note, sir, that the Court says fur¬ 
ther—if it is on this point that you disagree with my under¬ 
standing of the opinion—that the Board has not reported or 
threatened to report appellants’ failure to comply with jits 
order. That is Reason No. 1. Moreover, the Executive Older 
doesn’t apply. And in this case it is equally clear that there 
has been no threat. 

In short, as I read the opinion, it is not dictum that the 
Court’s determination that the War Labor Disputes Act does 
not authorize judicial review. 

132 The Court has treated two specific arguments: (1), 
that it was reviewable under the Executive Order; (2), 
that it was reviewable under the War Labor Disputes Act; 
it bases its decision on three separate grounds: (1), that tnere 
was no authority for judicial review under the Executive Order; 

(2) , that the War Labor Disputes Act is not applicable; and 

(3) , that even if applicable the War Labor Disputes Act does 
not authorize review. 

Now those are three separate grounds for its decision, neces¬ 
sarily reached said necessarily determined by the Court, and in 
respect of the question of Executive Order No. 9370 it puts its 
decision on two grounds: (1), that there is clearly no threat, 
which is sufficient; and (2), that Order No. 9370 is not 
applicable. 
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Now, sir, the position of the Government has been clear 
in respect of this, and I want to reaffirm that position. 

The authority of the President to seize is an authority which, 
as the Court of Appeals recognized, is independent of the 
directive orders of the War Labor Board. As the Court said 
in that regard: “Neither the broad constitutional power nor 
the broad statutory power of the President to take and use 
property in furtherance of the war effort depends upon any 
action of the War Labor Board.” 

The President may seize because there is a dispute, a labor 
dispute, which impedes the war effort. That labor dis- 

133 pute may grow out of a failure to comply with the orders 

of the War Labor Board- 

The Court (interposing). Well, I haven’t felt it necessary 
to think about the President’s right to seize in a time of na¬ 
tional emergency, but I am discussing principally the effect 
of this Executive Order No. 9370. 

Mr. Shea. May I suggest to you then, sir, if you haven’t 
given consideration to it, that the statements which have been 
made as to suggested reprisals to enforce orders are entirely 
inappropriate, sir. 

The Court. I have reference to Executive Order No. 9370. 
If “reprisal” is the wrong word you can use any word you 
please, but I don’t know of any better word to use. 

Mr. Shea. Well, I may suggest to you, sir, that it seems to 
me that the appropriate analysis of this matter is that the 
matter was left to the discretion of Judge Vinson; that Order 
9370 leaves it to his discretion; that there has been no threat; 
that there has been no provision for immediate sanctions of 
any character following immediately upon the determination 
of the War Labor Board. There is no need. “No money, prop¬ 
erty, or opportunity has been taken or withheld from appel¬ 
lants, and no one threatens any such act. No one threatens, 
and no one could maintain (counsel read it ,‘nopne maintains’) 
either judicial or administrative proceedings against the ap¬ 
pellants upon ther authority of the Board’s order. In 

134 these circumstances there is no occasion for review of 

>’ Board’s order.” • • • 
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Now, sir, I think that summarizes the Government's posi¬ 
tion. We suggest to your Honor that the determination in 
the Motor Freight Carriers case is clearly dispositive of the 
issues which are presented here; that the determination in the 
Motor Freight Carriers case is that the Court is without juris¬ 
diction and consequently that to hold the matter for final 
hearing is inappropriate, it is beyond the authority of the Court 
because the matter is not one subject to review, and therefore 
it should be dismissed on the basis of this motion. 

The Court. The court has indicated that a national emer¬ 
gency would be sufficient, that because of a national emergency 
the Court would not grant a preliminary injunction, and if the 
question of preliminary injunction were before the Court, 
Montgomery Ward would have to suffer whatever inconven¬ 
ience or loss it would incur unless and until it was able to 
establish, after hearing, the truth of the allegations contained 
in the bill. 

But the question before the Court is a very different one. 
The question before the Court is whether or not the Court 
will summarily dismiss a complaint which sets up facts to the 
effect that the War Labor Board has gone 'way beyond the 
scope of the authority conferred upon it by this directive 
legislation. 

Now for the Court to grant a dismissal would simply mean 
a recognition by the Court of the inability of a court 
135 of equity to rescue the individual, or the corporation, 
as the case may be, from the arbitrary and capricious 
conduct of an administrative body. 

Now the courts have no more right to take that position in a, 
time of war than they have in a time of peace, because Congress; 
doesn't intend, and the Executive doesn't intend—or it is to be 
presumed that the Executive doesn't intend and that the legis- 
tive body doesn't intend—to transcend and go beyond an Act oi: 
Congress. 

' If the national emergency requires. certain [legislation, anc, 
that legislation is passed, we will have to’abide by it. But in 
is presumed that if it is not passed it is not necessary for the 
national emergency* * 
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This bill of complaint sets forth a state of facts which goes 
way beyond the directive legislation. Now the only thing for 
the Court to do is to adhere to its former ruling, retain and case, 
with what ultimate result the Court, of course, has no means of 
knowing. 

I don’t know whether the Government will answer the bill, or 
what action it will take, but the duty of this Court is so entirely 
clear that there is nothing else for the Court to do but to do 
what it has indicated. 

So, while the hearing was granted, the previous order of the 
Court will be the present order of the Court. 

Mr. Ball. Might I say to the Court that I wish to 

136 apologize if I gave the impression of letting personal 

feelings overcome my- 

I The Court, (interposing). I don’t think you did very much. 

You ought to be a country lawyer, some time, and hear them 
get started. 

Mr. Ball. I, sir, have been a country lawyer. 

(Whereupon, at 3:05 o’clock, p. m., a recess was taken by the 
Court.) 

137 In the District Court of the United for the 

i District of Columbia 

j Civil Aetion No. 21483 

Montgomery Ward & Co., Incorporated, plaintiff 

v. 

i National War Labor Board, et al., defendants 

Filed June 21,1944 

:h * ORDER . 5 . ' 

This matter having come on to be heard on motion of defend- 
ante'for&ehearing on defendants’ alternative Motion to Dismiss 
or for Summary^ Judgment,,it is by the Court this 21st day of 
June 1944 . * f ' t \. • . . 

i Ordered, that the Court’s previous Order denying defendants* 

1 s fr Motion to Dismiss or for Summary Jildgihent which was entered . ., 
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on March 20, 1944, is affirmed and stands as the order of the 
Court. 

(S) T. Alan Goldsborough, 

Justice. 

Seen: 

(S) Robert Bubstein, 

Of Counsel for Defendants. 
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Copy filed June 19, 1944 


United States Court of Appeals for the District of Columbii 

No. 8732—April Term, 1944 
National War Labor Board et al., petitioners 

J V * 

Montgomery Ward & Co., Incorporated, respondent 
Before Groner, C. J., and Miller, Edgerton, and Arnold, J. 4 

order 

On consideration of motion for reconsideration of petition 
for allowance of special appeal herein, and of argument of 
counsel thereon, it is 

Ordered by the court that a special appeal from the order 
of Mr. Justice Alan Goldsborough entered in this cause on 
March 20,1944, be, and it is hereby, allowed. 

It is- further ordered that the appeal be set down for argu¬ 
ment at 10 a. m., June 29, 1944. Appellants' brief to be filed 
June 19th; appellee's brief to be filed on or before June 29thl 

Appellee's application for leave to have the supplemental 
complaint included in the record on appeal is hereby allowed! 

Per Curiam. 

Dated June 16,1944. 

A true copy, 

Test: 


[seal] (S) Joseph W. Stewart, 

Clerk of the United States Court 
of Appeals for the District of Columbia. 

United States Court of Appeals for the District of Columbia., 
No. 21483 Civil Action, District Court. Filed June 16, 1944, 
Joseph W. Stewart, Clerk. 
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139 In the District Court of the United States for 

the District of Columbia 

Civil Action No. 21483 

Montgomery Ward & Co., Incorporated, plaintiff 

v. 

National War Labor Board et al., defendants 
Filed June 20,1944 

appellants’ statement of points on which they intend 

TO RELY ON THE APPEAL 

(1) The lower court erred in denying the defendants’ mo¬ 
tion to dismiss the complaint and for summary judgment. 

(2) The lower court has no jurisdiction over the subject 
matter of this action. 

(3) The plaintiff fails to state a claim against defendants or 
any of them upon which relief can be granted. 

i (S) Francis M. Shea, 

i Francis M. Shea, 

i Assistant Attorney GenerdL 

(S) Edward M. Curran, 

Edward M. Curran, 

United States Attorney , 
Attorneys for Defendants. 

\ .Receipt of copy acknowledged 19 June 1944. 

(S) Henry F. Butler, 

Atty. for Plaintiff . 
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140 In the District Court of the United States for 

the District of Columbia 

Civil Action No. 21483 

Montgomery Ward & Co., Incorporated, plaintiff 

v. 

National War Labor Board et al., defendants 

Filed June 20 1944 

JOINT DESIGNATION OF RECORD 

The parties hereto jointly request the Clerk of the Court 
to prepare the record on appeal in the above-entitled case aid 
to include therein the entire record with the exception of all 
the statements of points and authorities. 

(S) Henry F. Butler, 

Henry F. Butler, 

Attorney for Plaintiff. 
(S) Francis M. Shea, 

Francis M. Shea, 

Assistant Attorney General, 

Attorney for Defendants. 
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